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i 

 

QUESTIONS PRESENTED 

28 U.S.C. 1446(b)(2)(A) states: “When a civil action is 

removed solely under section 1441(a), all defendants 

who have been properly joined and served must join 

in or consent to the removal of the action.” Courts of 

Appeal and district courts in all the circuits are 

hopelessly divided over what this “unanimity of 

consent” provision actually means. 

  

The most liberal of the Circuits on this issue, the 

Ninth, held in this case that attorneys who when 

challenged refused to provide proof they had any 

attorney-client relationship with named defendants 

could vouch for one another and thereby establish 

“unanimity of consent” for purposes of establishing 

removal jurisdiction. 

  

Virtually, all other Courts of Appeal and district 

courts require more than this. Many  employ what is 

called the “independent-and-unambiguous consent 

requirement” which requires all actual counsel who 

actually represent the named corporate and LLC 

defendants to express their client‟s actual  consent to 

removal.  

  

Accordingly, the questions presented herein are - 
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Whether an attorney who refuses to present 

evidence of an attorney-client relationship 

for a named defendant, when challenged to 

do so, can consent to removal diversity 

jurisdiction for purposes of establishing 

unanimity of consent pursuant to 28 USC 

1446(b)(2)(A). 

  

 

Whether attorneys who collude together to 

commit fraud on the court for purposes of 

removing a case to federal court should be 

sanctioned pursuant to the inherent power of 

the court and/or 28 U.S.C. 1927. 
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PARTIES TO PROCEEDINGS 

 

Petitioner/appellant is Duncan K. Robertson. 

 

Respondents/appellees include GMAC Mortgage, 

LLC; Executive Trustee Services, LLC; Residential 

Funding Real Estate Holdings, LLC; Residential 

Funding Company, LLC; Residential Funding 

Corporation (defunct); Homecomings Financial, 

LLC; LSI Title Agency, Inc.; JPMorgan Chase Bank, 

N.A.; Bank One National Association (merged into 

Chase in 2004); Bank of New York Trust Company, 

N.A. which different attorneys describe as a 

subsidiary of The Bank of New York Mellon 

Corporation and others claim is now known as the 

Bank of New York Mellon Trust Company, N.A.; 

and First American Title Insurance Company. 

 

 

CORPORATE DISCLOSURE 

Petitioner, Duncan K Robertson (Robertson) is a 

natural person and a citizen of Oregon.  
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In the Supreme Court of the United States 
No. 

  
Duncan K. Robertson 

v. 
GMAC Mortgage, LLC, et. al  

  
 

PETITION FOR A WRIT OF CERTIORARI 

Appellant Duncan K. Robertson respectfully 

petitions for a writ of certiorari to review the 

memorandum decisions of the United States Court of 

Appeals for the Ninth Circuit in this case. 

 

 

OPINIONS BELOW 

Ninth Circuit Orders (Case No. 14-35672). All are 

unpublished:  

09/12/2017 Mandate, App. A1. available on 

PACER. 

08/21/2017 Deny Motion for Sanctions, App.B2-5, 

available on PACER. 

08/21/2017 Memorandum, App. C-6-14, available 

at 2017 U.S. App. LEXIS 15876. 

08/24/2016 Order vacating Mandate and consol. 

apps., App. D-15-17, available on PACER. 

02/22/2016 Mandate (Jan. 5 2016 jdmt takes 

effect), App. E18, available on PACER. 

02/12/2016 Denial of Rehearing and Rehearing 

En Banc, App. F19-20, available on PACER. 
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01/05/2016 Memorandum, App. G21-27 available 

at Robertson v. GMAC Mortg., LLC, 640 Fed. 

Appx. 609 (9th Cir. 2016) 

08/26/2013 Ninth Circuit Denial of Mandamus, 

Case No.13-72384, App. O108-09,  unpublished, 

available on PACER. 

 

District Court Orders (2:12-cv-02017-MJP (WD 

Wash.): 

06/16/2016 District court‟s Findings of Fact and 

Conclusions of Law, App. H28-44 is unpublished, 

available at Robertson v. GMAC Mortg. LLC, 

2016 U.S. Dist. LEXIS 82722   (W.D. Wash., June 

16, 2016) 

11/14/2013 Order on Motions, App. I32-44, 

published at Robertson v. GMAC Mortg. LLC, 982 

F.Supp.2d 1202 (W.S. Wash. 2013) 

02/20/2013 Order denying 2nd Motion to Remand, 

App. J45-46, available on PACER. 

02/19/2013 Order Denying Authority/Motion to 

Remand 1, App. K47-52, available on PACER. 

02/06/2013 Order dismissing LSI, App. L53-65, 

unpublished, available on PACER. 

 

U.S. Supreme Court: 

06/16/2013 U.S. Supreme Court Case No.  13-655, 

Order Denying Certiorari Petition, unpublished, 

M66, available in Supreme Court records. 

 

Other Related Court Decisions: 

U.S. Bankruptcy Court for the Southern District 

of New York: 
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04/28/2015 Memorandum,  In Re Residential 

Capital, LLC, No. 12-12020-MG, (Bnkr. SD NY), 

marked for publication but not found; App. N67-

107, N67-107, available at 

http://www.kccllc.net/rescap/, choose “Court 

Documents”, enter Doc. No. “8533”. 

 

Washington State Court of Appeals:  

 

21st Mortg. Corp. v. Robertson, No. 75262-6-I 

(Wash. App. Div. 1, 10-30-2017), as amended, 

App. P110-21,  unpublished, 2017 Wash. App. 

LEXIS 2471.  

 

JURISDICTION 

The Ninth Circuit issued its order on 8/11/2017.  

Justice Kennedy granted Petitioner an extension of 

time to file this Petition to and including January 3, 

2018. This Court has jurisdiction pursuant to 28 

U.S.C. § 1254(1). 

 

 

RELEVANT STATUTORY PROVISIONS 

Detail of the following relevant statutes appears in 

Appendix T-132-43:  28 U.S.C. § 47; 28 U.S.C. § 144, 

28 U.S.C. § 455; 28 U.S.C. § 1332(a), (b), (c), and (e); 

28 U.S.C. § 1359; 28 U.S.C. §1441 (a), (b), and (e) ;  

28 U.S.C.  §1446 (a),(b),(c) and (d); and Wash. Rev. 

Code § 2.44.030. 
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STATEMENT OF THE CASE. 

1. Petitioner Robertson was a junior lien-holder 

who acquired an ownership interest in the real 

property res which is the subject matter of this 

appeal via his own trustee‟s sale performed pursuant 

to Washington‟s Deed of Trust Act (DTA). 

Immediately thereafter Robertson began efforts to 

pay off the senior lien holder (Bank One) which was 

identified in the land records of King County, 

Washington. 

  

2. Robertson learned Bank One had been merged 

into JP Morgan Chase Bank N.A. (Chase), but Chase 

told Robertson in 2009 it no longer had any interest 

in the lien and refused to identify who did.  

 

3. While Robertson searched to find the senior 

lienholder a series of different entities claiming to 

own the senior lien (several of which later turned out 

to be debtors in the ResCap bankruptcy) sought to 

non-judicially foreclose on Robertson‟s property 

without notifying Robertson. Debtor entities 

repeatedly changed his locks allowing such rampant 

vandalism his house was destroyed. 

 

4. In desperation Robertson, through an 

attorney, brought a lawsuit in King County 

Washington Superior Court on 6/6/2012 to quiet title 

and prevent the wrongful foreclosure of his res1. 

                                                 
1   Robertson’s Second Cause of Action asserted “Quiet Title” 
claims, including “[i]f no Defendant can evidence a valid interest in the 
Property, pursuant to RCW Chapter 7.28 Plaintiff [Robertson] asks for 
judgment quieting title in him and removing the cloud of all said 



 
 
 
 
 
 
5 

 

Robertson also sought any monetary relief to which 

he might be entitled.  

 

5. The defendants Robertson named in his 

complaint initiating the 2012 State Court action 

were: GMAC Mortgage, LLC (“GMACM”); Executive 

Trustee Services, LLC (“ETS”), Residential Funding 

Real Estate Holdings, LLC (“RFREH”), Residential 

Funding Corporation, (“RFC-Co.”), Residential 

Funding Company, LLC (“RFC-LLC”), Homecomings 

Financial, LLC (“HF”), LSI Title Agency, Inc. (“LSI 

Inc.”), JP Morgan Chase Bank N.A. (“Chase”), Bank 

of New York Trust Company N.A. (“BNYT”), First 

American Title Insurance Company (First 

American); Does 1-100; and all other persons or 

parties claiming any right, title, estate, lien, or 

interest in the real estate described in accompanying 

complaint.  

 

6. On 10/12/2012 the law firm of Sussman Shank 

(“SS”) through attorney William Fig filed a limited 

Notice of Appearance with the state court claiming to 

                                                                                                    
Defendants’ claims from the property.”  Such relief is consistent with the 
object of Washington’s Quiet Title law, Chapter 7.28 RCW is, which is to 
authorize proceedings “for the purpose of stopping the mouth of a person 
who has asserted or who is asserting a claim to plaintiff’s property.” 
Kobza v Tripp, 105 Wn.App. 90, 95 (Wa. App. 2001). In Washington, 
Quiet Title actions invoke court’s in rem jurisdiction. See Phillips v. 
Thompson, 73 Wash. 78, 88, 131 Pac. 461 (1913). Accordingly, it was 
proper under Washington law for Robertson to name as defendants all 
entities which had claimed an interest in the res. "In a suit to remove a 
cloud, as by canceling an instrument of record, [* * *] [t]he parties to an 
alleged fraudulent deed constituting the cloud sought to be removed, 
should be joined." Johnston v. Medina Improvement Club, 10 Wash.2d 
44, 116 P.2d 272 (Wash. 1941).  
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represent GMACM, ETS, RFREH, RFC-Co, RCF-

LLC, HF, Chase, and BNYT.   

 

7. Also filed with Fig‟s appearance was “NOTICE 

OF BANKRUPTCY OF GMAC MORTGAGE, LLC, 

EXECUTIVE TRUSTEE SERVICES, LLC, 

RESIDENTIAL FUNDING CORPORATION, AND 

HOMECOMINGS FINANCIAL, LLC AND EFFECT 

OF THE AUTOMATIC STAY,” which indicated the 

stay did not apply to quiet title and wrongful 

foreclosure actions, which were “permitted” to be 

brought in State and Federal Courts.  

 

8. In response, Robertson pro se  timely filed 

“permitted” monetary claims against the five debtor 

defendants with the Bankruptcy Court for the 

Southern District of New York in In Re Residential 

Capital, LLC, No. 12-12020 (S.D. NY).  

 

9. On 4/28/2015 Bankruptcy Judge Glenn held 

several of Robertson‟s claims in his 2012 state court 

complaint against debtor defendants RFREH, ETS, 

and HF were plausible, including claims for fraud, 

violations of Washington‟s CPA, and trespass. N104-

05, 106. 

 

 10. The Bankruptcy Court observed: “Ocwen took 

over the defense of the claims against the Debtor 

Defendants after servicing of the First Priority Loan 

was transferred to Ocwen in February, 2013.” N73-

74. A declaration by an attorney for the liquidating 

trust also indicates Ocwen, the servicer, was the 

entity paying the attorney fees for the bankruptcy 

debtor defendants named in this case and was 
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paying or supposed to be paying attorney fees for 

defendants Chase and BNYT after the servicing 

transfer.  

 

 11.  On 11/2/2012 attorney Santiago of 

Holland & Knight LLP (“H&K”) filed a notice of 

appearance in the 2012 State Court action on behalf 

of LSI Inc.  

 

 12. 11/12/2012 Davis Wright Tremaine 

(“DWT”) attorneys Mattew Sullivan and Fred 

Burnside appeared in the 2012 state court action on 

behalf of Chase and BNYT. 

 

 13. 11/15/2012 DWT filed a Notice of 

Removal on behalf of Chase. This removal 

notice did not allege “citizenship” for any of 

the parties, only residences.  

 

14. DWT‟s removal notice also stated 

demonstrably false jurisdictional facts including that 

Bank of New York Mellon Trust Company (BNYMT) 

which was not the defendant Robertson sued, but 

purportedly the successor thereto, was “a nationally 

chartered trust company with its principal place of 

business in Miami, Florida”.  

 

15. DWT‟s removal petition also falsely 

stated defendant “RFC-LLC was a Delaware 

corporation (but is no longer in existence).” This was 

demonstrably not true because RFC-LLC was the 

entity which claimed to have filed on behalf of BNYT 

a false corrective assignment of the senior lien in the 

King County Auditor‟s land records on 7/27/2012. It 



 
 
 
 
 
 
8 

 

was this false corrective assignment which allowed 

the liquidating trust to launder the senior lien and 

forged promissory note through the bankruptcy 

court.   

 

16. DWT‟s removal petition failed the 

unanimity requirement because it did not state 

defendants BNYT and RFC-LLC had consented to 

removal. The civil cover sheet DWT filed with the 

removal notice on 11/15/2012 indicated BNYT was 

not represented. Accordingly, no corporate disclosure 

statement regarding BNYT was filed when the case 

was removed.   

 

17. 11/21/2012 H&K‟s attorney Santiago 

accepted service on behalf of defendant LSI  Inc. and 

filed a disclosure statement identifying LSI Title 

Company, a California corporation, as the corporate 

parent of LSI Title Agency, Inc (which was later 

discovered to be a purported trade name and not a 

corporation.)  

 

18. 11/23/2012 LSI Inc., a Washington 

resident insurance company which had acted as 

trustee in proceedings to nonjudicially sell 

Robertson‟s property, moved to dismiss Robertson‟s 

merits claims pursuant to FRCP 12(b)(6).   

 

19. 11/26/2012 Robertson filed a notice he was 

appearing pro se in district court.  

 

20. 11/30/2012 Robertson filed a motion 

requesting the district court require defense 

attorneys “prove their authority” to represent the 

http://scholar.google.com/scholar_case?about=11141765234707682494&q=%2210+Wash.+2d.+44%22&hl=en&as_sdt=4,48
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defendants he had sued. The precedent which 

Robertson cited in support of this relief was 

controlling on the district court. "A party to a suit 

may by timely motion dispute the authority of the 

opposing attorney to act for the party in whose name 

he is proceeding . . ." In re Retail Chemists Corp., 66 

F.2d 605, 608 (2nd Cir. 1933) (citing Pueblo of Santa 

Rosa v. Fall, 273 U.S. 315, 319, 47 S. Ct. 361, 71 L. 

Ed. 658 (1927)). Courts "have undoubted power to 

require counsel before us to demonstrate their 

authority." Donnelly v. Parker, 486 F.2d 402, 405 n.6, 

158 U.S. App. D.C. 335 (D.C. Cir. 1973). See also 

Wash. Rev. C. § 2.44.030(right to challenge attorney 

authority). 

 

21. Robertson‟s motion for proof of 

authority was accompanied by a motion to remand 

Chase‟s removal on several grounds, including, 

without limitation, 1.) failing to substantiate all 

defendants consent to removal; 2.) failing to allege 

facts sufficient to establish diversity jurisdiction, 

including necessary allegations of citizenship at  the 

time Robertson‟s case was filed in state court and at 

the time of removal; and for 3.) intentionally and 

falsely alleging Miami, Florida was BNYMT‟s 

principal place of business when  simple due 

diligence would have confirmed this was not true. As 

support Robertson filed an email from the Office of 

the Comptroller of Currency. Q123. 

 

22. 12/21/2012 attorneys Lenci and 

Talevich of the law firm K&L Gates LLP (“Gates”) 

filed a notice of appearance for LSI Inc. 

notwithstanding H&K through attorney Santiago 
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had already appeared as it‟s attorney2. Lenci and 

Talevich also filed a second notice of removal on the 

thirtieth day following Sandiego‟s consent to service 

trying to cure the most obvious of DWT‟s removal 

pleading deficiencies. For example, Gates‟ attorneys‟ 

corrections substituted“citizenship” allegations for 

“residences”. 

 

23. LSI Inc‟s removal notice stated counsel 

for all defendants consented to removal,  citing, 

Proctor v Vishay Intertechnology, Inc., 548 F.3d 1208, 

1225 (9th. Cir 2009). The notice indicates Lenci and 

Talevich believed DWT‟s Burnside and Sullivan, not 

Fig, were BNYMT‟s attorneys as the notice is 

directed to them as it‟s attorneys. 

 

24. With regard to LSI Inc‟s  citizenship the 

second removal notice alleged only: 

 

“LSI is an Illinois corporation with 

significant operational presences in 

Pennsylvania and California. LSI 

affirmatively alleges that it is not a 

citizen of Oregon or Washington.”  

 

25.  These allegations were inconsistent 

with other removal notices LSI Inc. had filed with 

other U.S. District courts. For example, a Nevada 

                                                 
2  Lenci and Talevich notice of appearance filed 12/21/2012 was 
voided as to one or more attorneys by the district court on 12/26/2012 
because it did not comply with FRCP Rule 11 and LCR 83.2. See Order, 
ECF # 30, stating: “one or more attorneys were not added to the case and 
will not receive future notices until corrected.”  Lenci filed a new notice 
of appearance on behalf of LSI Inc. on 12/26/2012.  
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federal district court required parties to submit 

evidence of citizenship for diversity in Wyman v. 

First Magnus Financial Corporation, et al, No. 3:12-

cv-00007-ECR-WGC (D.Nev. 05-08-12).  On 5/8/2012 

LSI Inc. complied with the order by stating: "LSI 

Title Agency, Inc....states that its primary place of 

business is located in Jacksonville, Florida."  

 

26. Neither removal notice asserted the 

citizenship of the Rescap bankruptcy LLC debtor 

defendants when Robertson‟s filed his case in state 

court or when the case was removed to federal court. 

The Corporate disclosure statement for these debtor 

LLC defendants  admits their status was in a state of 

“flux” during this time period.  

 

27. 12/24/2012 each of the purported 

attorneys for all the defendants signed a document 

titled “Defendants‟ Joint Opposition to Motion to 

Remand” (see S119-22) which reasserted the obvious 

falsehood BNYMT‟s principal place of business was 

in Florida. This “joint pleading” was signed by DWT‟s 

Sullivan on behalf of defendants Chase, Bank One, 

and BNYT;  Karol as the attorney for defendant 

First American; SS‟s Fig as attorney for BNYMT and 

the Rescap debtor LLCs, and Talevich as the 

attorney for “LSI Title Agency”, which was not a 

defendant but an entity related to defendant LSI, 

Inc. On 12/24/2012 H&K attorney Santiago was still 

identified as counsel for defendant LSI Inc. and 

Gate‟s notice of appearance had been stricken 

pursuant to Rule 11. See note 2. 
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28.  2/6/2013, while Robertson‟s motions for 

remand were pending, the district court 

impermissibly and unconstitutionally assumed 

jurisdiction to dismiss Robertson‟s claims against 

LSI Inc. on the merits pursuant to FRCP. 12 (b)(6) 

notwithstanding Robertson had claimed LSI Inc. was 

an in forum defendant. See e.g.  Steel Co. v. Citizens 

for Better Environment, 523 U. S. 83 (1998) and the 

Ninth Circuit‟s decision in Moore v. Maricopa Cty. 

Sheriff's Office, 657 F.3d 890, 895 (9th Cir. 2011) ("A 

federal court cannot assume subject-matter 

jurisdiction to reach the merits of a case.").  

 

29. The Joint Status Report signed by all 

purported defense counsel and Robertson  filed on 

2/14/2016 identifies SS‟s Fig as the trial attorney for 

defendant BNYMT.  R127. 

 

30. 2/19/2013 the district court entered a 

single order dismissing Robertson‟s motions to prove 

authority and denying Robertson‟s motion to remand 

the case back to State Court.  K47-52. The order 

demonstrates the district court swallowed the 

collusion among defense counsel because it states 

their obvious falsehood as a finding of fact, i.e. “Bank 

of New York Mellon Trust Company, N.A., is a 

nationally chartered trust company with its principal 

place of business in Miami, Florida”. K49.  

 

 31. The district court denied Robertson‟s 

motion to require defense counsel to prove their 

authority pursuant to Pueblo of Santa Rosa, 273 U.S. 

at 319, by holding “Plaintiff seeks to pierce the 

attorney-client relationship and disclose 
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communications between Defendants and their 

counsel.” K-50.  But the district court ruling in this 

regard was unsupported by any distinguishing 

authority and Ninth Circuit precedent does not 

shield the existence of an attorney-client 

relationship. See e.g. Reiserer v. United States, 479 

F.3d 1160, 1165 (9th Cir. 2007) (attorney client 

privilege ordinarily does not prevent disclosure of 

clients); In re Michaelson (9th Cir 1975) 511 F2d 882, 

888 (1975) cert denied 421 U.S. 978 (1975).  

 

32. 2/20/2012 the District Court denied 

Robertson‟s motion to remand LSI Inc‟s removal 

finding that “[a] majority of the arguments raised in 

plaintiff‟s motion to remand have already been 

addressed in the Court‟s previous order [order 

denying motion to remand Chase‟s removal.]” 

 

33. Thereafter the Court went on to 

resolve several defendants‟ merits motions. 

 

34. 2/22/2012 DWT‟s Burnside filed a 

corporate disclosure statement which stated: 

Defendant Bank of New York Mellon Trust Company 

makes the following disclosures [footnote 1]: Bank of 

New York Trust Company NA is a wholly owned 

subsidiary of The Bank of New York Mellon 

Corporation. …”  In footnote 1 Burnside stated: “The 

Bank of New York Mellon Trust Company, N.A. is 

incorrectly identified in the caption by the name it 

was formerly known as, The Bank of New York Trust 

Company, N.A.” 
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35. The attorneys use of acronyms was 

problematic throughout the case and appeal, 

especially  with regard to BNYT because they would 

claim to be representing different acronyms, rather 

than any real entities. This perception was 

reinforced by all of the attorneys making false 

allegations such as BNYMT‟s principal place of 

business being in Florida, when BNYMT had no 

offices in Florida.  

 

36. 3/25/2013 an attorney appeared in 

district court representing Robertson. That attorney 

filed motions to certify several first impression 

statutory construction issues under the DTA  to the 

Washington Supreme Court pursuant to Ch. 2.60 

RCW. These were denied. 

 

37.  7/5/2013 Robertson, through his new 

attorney, filed a Petition for Writ of Mandamus with 

the Ninth Circuit (# 13-72384) challenging the 

district court‟s assumption of jurisdiction to dismiss 

LSI Inc. was improper and indicative of that court‟s 

propensity to unconstitutionally promote improper 

removal procedures for the benefit of servicers, 

lenders, and their attorneys. Without asking for a 

response, on 8/26/2013 the Ninth Circuit denied the 

petition. O108-09. 

 

38. Robertson then petitioned for certiorari 

to this Court, asking, among other things, for this 

Court to exercise its supervisory jurisdiction over the 

district court‟s frequent abuse of diversity removals. 

Case No. 13-655. Petition was denied on 4/16/2013. 

M66. 
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39.  9/19/2013 DWT‟s Burnside and SS‟s Fig filed 

a stipulation of withdrawal and substitution of 

counsel with the district court for defendant 

“BONY” [BONY is an acronym for Bank of New 

York, which is neither BNYT or BNYMT]. The 

district court order, stated: “Mr. Burnside is deemed 

withdrawn as counsel of record for defendant 

BONY”  

 

40. Apparently, because of the confusion 

between the attorneys themselves as to which was  

supposedly representing BNYT no dispositive 

motion was filed on behalf of BNYT and the 

deadline for doing so passed. 

 

41. At the pretrial hearing held on 1/6/2014 

the district court granted SS Fig‟s motion to amend 

the case scheduling order to allow BNYT to file a 

motion for summary judgment.   

 

42. The Court granted BNYT‟s merits 

summary judgment motion against Robertson on 

5/28/2014 and denied Robertson‟s motion for 

reconsideration of that ruling on 7/11/2014.  

 

43.  7/24/2014 21st Mortgage Corporation 

(21st), claiming to have acquired the senior lien and 

original note on Robertson‟s res from the ResCap 

bankruptcy estate, brought an in rem foreclosure 

action against Robertson and the original obligor. 

21st was represented by attorney John Weil of Weil 

& Lewandowski. Weil originally claimed 21st was 

the owner of the senior lien and underlying 

promissory note, but ultimately conceded 21st was 
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only the servicer, which represented Christiana 

Trust as trustee.  

 

44. In this second state court litigation 

involving his res Robertson presented evidence  the 

“original note” was actually a forgery being 

“laundered” through the ResCap Bankruptcy Court 3.  

 

45. Robertson initially challenged the state 

court‟s jurisdiction to adjudicate the foreclosure 

under the Exclusive Jurisdiction Doctrine. See Kline 

v. Burke Construction Co., 260 U.S. 226, 235 (1922) 

and Chapman v. Deutsche Bank Nat. Trust Co., 651 

F.3d 1039, 1043-44 (9th Cir. 2011) (Both decisions 

hold the first court, federal or State, acquiring in rem 

jurisdiction over real property has exclusive 

jurisdiction over that res.) Apparently unimpressed 

or not convinced of the federal court‟s subject matter 

jurisdiction, the Washington Court declined to 

abdicate its jurisdiction over the res to the federal 

district court.  

 

46. 8/11/2014 Robertson filed a Notice of 

Appeal with the Ninth Circuit. This notice 

                                                 
3  A copy of the expert opinion report documenting the 
purportedly original note and allonges were forged is available from the 
King County Superior Court’s filing records. Case No. 14-2-20431-1, 
Doc. No. 138. 
  A copy of the report and note can be accessed through King 
County Clerk’s ECR Online website at http://dja-
ecreweb.kingcounty.gov/ecronline/External/LogonPages/Logon.aspx?Ret
urnUrl=%2fecronline%2fDefault.aspx   A conformed copy can also be 
accessed at http://stafnelaw.com/wp-
content/uploads/2018/01/AFFIDAVITOFJAMESKELLEY.pdf  (last 
accessed 1/2/2018.) 

http://dja-ecreweb.kingcounty.gov/ecronline/External/LogonPages/Logon.aspx?ReturnUrl=%2Fecronline%2FDefault.aspx
http://dja-ecreweb.kingcounty.gov/ecronline/External/LogonPages/Logon.aspx?ReturnUrl=%2Fecronline%2FDefault.aspx
http://dja-ecreweb.kingcounty.gov/ecronline/External/LogonPages/Logon.aspx?ReturnUrl=%2Fecronline%2FDefault.aspx
http://stafnelaw.com/wp-content/uploads/2018/01/AFFIDAVITOFJAMESKELLEY.pdf
http://stafnelaw.com/wp-content/uploads/2018/01/AFFIDAVITOFJAMESKELLEY.pdf
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challenged, among others, the district court‟s orders 

denying Robertson‟s motion for proof attorneys 

claiming to represent the named defendants had an 

attorney-client relationship with them as well as 

denial of his two motions to remand.  Shortly 

thereafter the district court certified its rulings as 

final pursuant  FRCP 54(b). 

 

47. 8/27/2014 John Weil, the attorney for 

servicer 21st Mortgage in the 2014 State 

FORECLOSURE action filed a notice of appearance 

in the appeal on behalf of defendant/appellee BNYT. 

This was consistent with the practice of servicer‟s 

attorneys purporting to represent all previous 

lienholders and trustees sued. The next day Fig filed 

a motion to withdraw. On 9/3/2014 a clerk granted 

the order.  

 

48. 9/28/2014 different attorneys claiming 

to represent BNYT filed acknowledgements of oral 

argument dates. They included SS‟s Laurie Rebecca 

Hager and DWT‟s  Burnside. 

 

49. 10/16/2014  Weil and Fig filed a joint 

motion to withdraw Weil and substitute Fig as 

counsel in the appeal for BNYT. That motion was 

granted. 

 

50. 12/19/2014 Robertson filed his opening 

brief. His arguments included a challenge to the the 

district court's denial of his motion to provide proof 

the attorneys represented the defendants he sued, 

Id. at 6-7,  as well as defendants failure to establish 

the unanimity of consent required for removal. Id. at 
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12-13. Robertson also challenged the district court‟s 

assumption of subject matter jurisdiction over LSI in 

violation of  Steel Co., 523 U.S. at 94-95 (id. at 25) 

which allowed the district court to not have to decide 

whether LSI‟s failure to affirmatively plead its 

principal place of business deprived the district court 

of diversity jurisdiction.  

 

51. 1/8/2015  DWT attorney Burnside filed 

a streamlined request for an extension of time on 

behalf of Chase and BNYMT (not a named 

defendant), which was granted that same date, but 

granted only for actually named defendant/appellee 

BNYT. 

 

52. The Ninth Circuit‟s General Docket for 

the Appeal reflects that four attorneys and three law 

firms claimed to represent BNYT and/or BNYMT 

during the appeal. They included SS Figg and Hager 

and DWT‟s Burnside, and Weil & Lewandowski‟s 

Weil.    

 

53. The district court‟s erroneous conclusion 

based on defense counsel‟s joint misrepresentation 

that BNYMTC‟s principal place of business was in 

Miami, Florida was continued into the Ninth Circuit 

of Appeals where appellees‟ briefs all relied on this 

false factual finding as a basis for diversity 

jurisdiction. 

 

54. The Ninth Circuit panel was so spoofed 

by this fraud that it stated in footnote 5 that the 

parties appeared to agree that BNY is located in 

Miami, Florida. G27.  



 
 
 
 
 
 

19 

 

55. BNYT‟s answering appeal filed with the 

Ninth Circuit on 2/19/2015 by SS attorney Hager 

states in its corporate disclosure section different  

facts than DWT Burnside told the district court in 

BNYT‟s 2/22/2012 disclosure. No longer does BNYT 

claim it is a subsidiary of The Bank of New York 

Mellon Corporation. Now in the Court of Appeals 

attorney Hager refers to BNYMT as “BNY”. Hager‟s 

disclosure also contains a footnote, which states: 

“The Bank of New York Mellon Trust Company, N.A. 

is incorrectly identified in the caption by the name it 

was formerly known as, The Bank of New York Trust 

Company, N.A.” 

 

56. 12/11/2015 Robertson‟s oral argument 

was grounded in challenging the attorneys claims to 

have attorney-client relationships with the actual 

defendants who had been sued. Video4 at 3:15-5:43.  

(In his appeal briefing Robertson had also argued 

jurisdiction based on false attorney-client 

relationships violated 28 U.S.C. § 1359, which states: 

“A district court shall not have jurisdiction of a civil 

action in which any party, by assignment or 

otherwise, has been improperly or collusively made 

or joined to invoke the jurisdiction of such court.” At 

oral argument Judge Tallman asked LSI to identify a 

“single” principal place of business.  Video at 9:23.  

LSI‟s attorney refused, stating, “It would be difficult 

                                                 
4  See 12/11/2015 Oral Argument 9th Circuit 
Video viewable at 
https://www.youtube.com/watch?v=KO3VGI-7GgM 
(“Video”). Video cites herein are to the time code 
(min/sec) of this video.  
 

https://www.youtube.com/watch?v=KO3VGI-7GgM
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under that circumstance [with “candidates” of both 

Pennsylvania and California], under both Rule 11, in 

the Notice of Removal, and under penalty of perjury 

in an affidavit, to say „this is our Principal Place of 

Business.” Id. at 10:10.  See generally Video at 8:56-

19:11.   

 

57. 1/5/2016 the Ninth Circuit filed a 

memorandum disposition of the appeal, G21-27, 

which found neither removal nor diversity subject 

matter jurisdiction had been established in the 

district court, and awarded costs to Robertson. The 

decision does not address many of Robertson‟s 

arguments including the district court erred by 

denying Robertson‟s 1) motion to require counsel to 

provide  proof of authority to represent the named 

defendants; 2) challenge to the lack of unanimity of 

consent for removal; and 3) challenge that the 

district court‟s jurisdiction had been collusively 

established in violation of 28 U.S.C. § 1359. 

 

58. The Ninth Circuit‟s  Memorandum 

decision found the district court had no subject 

matter jurisdiction at the time Robertson‟s 2012 

State Case was filed and removed5. G22. 

                                                 
5  The Panel’s decision begins with its finding the district 
court had no jurisdiction:  
 

 … We focus on subject-matter jurisdiction 
and, finding that it has not been established, remand to 
the district court for an evidentiary hearing [four years 
after a state court had first  assumed jurisdiction over 
the property res and approximately two years after a 
state court had assumed jurisdiction over the res a 
second time.]. 
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 The Panel then went on to hold it could 

give the district court authority to establish removal 

diversity jurisdiction four years after the fact based 

on its issuance of merits decisions: “Because removal 

was improper, we could remand to the district court 

with instructions to vacate all of its orders and to 

remand the case to the King County Superior Court. 

See 28 U.S.C. §1447(c). But much of the work in this 

case has already been completed, and we are 

prepared to resolve the remaining issues in the event 

jurisdiction is proper.”G26 (emphasis added).  The 

Panel then remanded the case to the district court to 

conduct an evidentiary hearing. to determine limited 

facts, including the location of LSI Inc.‟s principal 

place of business. G26-27. 

 

59. The Order then stated:  

 

If the district court concludes that LSI 

is not diverse or is a home-forum 

defendant, the district court should 

vacate all of its orders and remand to 

state court. See id. If, on the other hand, 

the district court determines that 

defendants-appellees have established 

complete diversity by a preponderance 

of the evidence, this panel retains 

jurisdiction over all further proceedings, 

including review of Robertson's case on 

the merits.    

 

60. Robertson filed a petition for panel 

rehearing or rehearing en banc on 1/19/2016, which 
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was corrected by an errata filed 1/21/2017.  On 

2/12/2016 the Petition was denied. F19-20. 

 

61. The mandate re: the 1/5/2016 

memorandum was issued on 2/22/2016.  

 

62. On remand, Judge Pechman filed an 

order 2/24/2016 directing the parties to file a joint 

status report within 19 days. Judge Pechman‟s order 

described the evidentiary hearing as being limited to 

“the citizenship of LSI Title Agency, Inc., J.P. 

Morgan Chase Bank, N.A., and Bank of New York 

Mellon Trust Company, N.A. [not a named defendant 

and not the entity described in the Court of Appeals 

1/6/2016 order.]  

 

63. 3/10/2016 Robertson responded he had 

not been able to confer with defendants, but that it 

was his understanding “it is the burden of all 

defendants … to evidence their citizenship at the 

time this case was filed and removed based on the 

federal diversity and removal statutes implicated 

here.” Robertson argued he was entitled to discovery 

regarding whether these attorneys actually 

represented the defendant‟s he sued. Further, 

Robertson notified the district court the King County 

Superior Court for the state of Washington had 

assumed jurisdiction over Robertson‟s res in a 

judicial foreclosure brought by persons who claimed 

to have acquired the senior lien (and underlying 

note) from the debtor defendants bankruptcy estate. 

Robertson argued under these circumstances the 

district court had no subject matter jurisdiction to 

intrude on the exclusive jurisdiction of the 
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Washington Court over Robertson‟s res. See 

Chapman v Deutsche Bank, supra. 

 

64. Meanwhile, the Washington state court 

still exercising in rem jurisdiction over  the res in the 

then ongoing parallel Washington state foreclosure 

action granted summary judgment allowing 21st to 

foreclose. Robertson moved for reconsideration, 

which was granted in part, and then appealed the 

state court‟s foreclosure-related orders to the 

Washington Court of Appeals on 5/26/2016. So at this 

point Robertson was being forced to litigate with 

regard to the property res in the federal district court 

and the Ninth Circuit and Washington courts of 

appeal and for any money judgments against the 

bankruptcy debtor defendants in the Bankruptcy 

Court for the Southern District of New York. 

 

65. Prior to the Ninth Circuit‟s ordered 

Evidentiary Hearing, on 4/6/2016 Robertson filed a 

request for sua sponte recusal or alternatively a 

motion to recuse district court Judge Pechman 

under 28 U.S.C. §§ 144, 455, and 47. On 4/7/2016 

the district Court denied recusal, stating: 

 

The Court has no personal bias or 

prejudice against any of the parties to 

this litigation, nor any personal 

knowledge of disputed evidentiary facts. 

The Court‟s decisions following the 

remand by the Ninth Circuit Court of 

Appeals have not been influenced by the 

possibility that a remand to state court 

would wipe out several years of judicial 
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time and effort in this case – this is 

simply a fact of judicial life and one 

which the Court contemplates without 

emotion. The Court‟s future rulings in 

this matter will be similarly 

dispassionate. 

 

66.  Judge Pechman‟s order did not 

acknowledge the language of 28 U.S.C. § 47 which 

prohibits a district court judge from participating in 

an appeal regarding a decision she has made 

notwithstanding how emotionally detached she 

believes she is. 

 

67. On 4/11/2016 district court Chief Judge 

Martinez sustained Judge Pechman‟s order without 

considering 28 U.S.C.§ 47 which states: “No judge 

shall hear or determine an appeal from a case or 

issue tried by him.”  

 

68. The primary legal issue which evolved 

during the remand was whether the Ninth Circuit 

Court of Appeals could through its mandate require 

the district court to determine whether the Ninth 

Circuit Panel had subject matter jurisdiction and 

require the district court to ignore its own duty to 

determine whether it had removal diversity 

jurisdiction which had not been collusively 

established by attorneys without clients in violation 

of 28 U.S.C. § 1359. 

 

69.  During the time the evidentiary 

proceedings were ongoing SS‟s Fig threatened 

Robertson and his counsel with sanctions if they did 
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not concede that BNYMT‟s citizenship was in 

California because this was obvious. (This, of course, 

was exactly the same argument pro se Robertson 

had made to the district court when he moved for 

attorneys to prove their authority and for remand.)  

 

70. During the evidentiary remand 

proceedings, SS‟s Fig (who had filed notices 

claiming to represent BNYT or BNYMT since the 

2012 State Court proceedings began and was listed 

as BNYT’s trial counsel on the February 14, 2012 

Joint Status Report) now argued: 

 

BNYMTC did not seek to remove this 

case and it never made any affirmative 

representation regarding its principal 

place of business. The only 

representations regarding BNYMTC‟s 

citizenship or principal place of business 

are in the removal petitions filed by JP 

Morgan/Chase Bank (Dkt. 1) and LSI 

Title (Dkt. 22), neither of which were 

filed by BNYMTC‟s current counsel, 

Fig. Indeed, at the time the removal 

petitions were filed, it was clear that 

Fig only represented the RESCAP 

entities. See Dkt. 25 & Dkt. 28. Dkt. 260 

at 3:12-18.  

 

Compare, Fig Notice of Appearance on behalf 

of BNYT in superior court prior to removal (¶ 

6, supra);  Joint Status Report identifying Fig 

as trial counsel for BNYT, N.A. (¶ 29 supra); 
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Joint Opposition to Removal, signed by Fig (¶ 

76, infra.) 

 

71. On 5/2/2016  Robertson filed a “Notice 

of Jurisdictional Conflict” based on the Exclusive 

Jurisdiction Doctrine with the Ninth Circuit panel. 

See Chapman, 651 F.3d at 1043-44. On May 5, 2016 

the Panel construed the Notice as a motion to recall 

the mandate to issue an advisory opinion and 

denied the motion as so construed. 

 

72. Judge Pechman, by now a volunteer 

senior judge, presided over the evidentiary hearing 

on 6/10 and 6/14/2016. During the hearing, Judge 

Pechman appeared to acknowledge DWT‟s Burnside 

(actually it was all defendants‟ counsel) assurances 

to the district court that BNYMT‟s principal place of 

business was in Miami were not true. However,  she 

appeared reluctant to fault Burnside (or any of the 

other attorneys) for what Robertson contended was 

a fraud on the Court, characterizing the attorneys‟ 

collusion as a “mistake” by Burnside. 

 

THE COURT: Well, let's assume that Mr. 

Burnside made a mistake. That doesn't 

change where the articles of incorporation 

say the main office is. 

 

73. In his closing arguments on behalf of 

Chase, Attorney Burnside admitted as a “mistake” 

what Robertson contended was a fraud on the 

Court. Burnside conceded during Chase‟s closing:  
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"[Plaintiff's attorney] seems to suggest that 

because the removal papers stated that the 

principal place of business of Bank of New 

York Mellon was in Florida, that somehow we 

were falsely representing something here. 

And the whole point is, yeah, we screwed up. 

We should not have listed principal place of 

business. We should have done main office as 

stated in the articles of association."  

 

74.  On 6/16/2016 the district court issued its 

Findings of Fact and Conclusions of Law with 

regard to the Evidentiary Hearing process. Judge 

Pechman‟s “Conclusion of Law 9” states: “The panel 

of the Ninth Circuit Court of Appeals retains 

jurisdiction over all further proceedings.” 

 

75. On 8/24/2016 the Ninth Circuit Panel 

issued an order recalling and vacating its mandate 

because it had stated in its 1/5/2016 order that if 

“the district court determines defendant-appellees 

have established complete diversity by a 

preponderance of the evidence, this panel retains 

jurisdiction over all proceedings, including 

[appellant‟s] case on the merits.” D15-17. 

 

76. Robertson filed his opening brief related 

to the evidentiary remand hearing on 12/15/2016. 

With regard to 28 U.S.C. 1359 Robertson argued:  

 

28 USC 1359 states: “A district court 

shall not have jurisdiction of a civil 
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action in which any party, by 

assignment or otherwise, has been 

improperly or 

collusively made or joined to 

invoke the jurisdiction of such 

court.” (emphasis 

In original))... 

 

The reason for concluding that defendants lied about 

this jurisdictional allegation, i.e. that BNYMTC‟s 

principal place of business was in Florida, is not 

simply the false allegation itself. Rather, it is 

because all defense counsel persisted in asserting it 

after Robertson produced records from the Office of 

the Comptroller of the Currency which unequivocally 

established BNYMTC‟s address was in California, 

not Florida. When presented with this “independent 

and conclusive evidence”, see infra., purported 

counsel for defendants should have backed down. 

Instead they doubled-down on their lie and in 

Defendants’ Joint Opposition to Motion to Remand 

asserted: 

 

To ensure the Court is clear about 

the citizenship of Defendants, 

Counsel for Defendants in this Joint 

Opposition further elaborate in their 

clients' citizenship as follows:... Bank 

of New York Mellon Trust Company, 

N.A., is a nationally chartered trust 

company with its principal place of 

business in Miami, Florida” 

signed by all Defendants‟ counsel. 

(Emphasis added). 
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See App. S120-22. 

 

77. None of the Supplemental Briefs filed 

by defendants addressed any of the jurisdictional 

issues raised by Robertson, including those related to 

28 U.S.C. 47 and 28 U.S.C. 1359. 

 

78. 2/2/2017 Robertson filed a motion with 

the Panel for an order to show cause why DWT 

attorneys Burnside and Sullivan, SS attorney Fig, 

Gates attorney Talevich, and First American 

attorney  Magnuson should not be sanctioned, both 

monetarily and suspended from the rolls of the Ninth 

Circuit Court of Appeals. This motion established 6 

frauds committed on both the district court and the 

Ninth Circuit in order for defendants to obtain 

removal jurisdiction. 

 

79. Apparently because attorney Burnside‟s 

lies (and all defense counsels‟ collusion in them) were 

so obvious, the Court of Appeals panel stated in its 

“Order re Sanctions”: “We do not condone the 

defendants’ attorneys’ unreasonable persistence 

throughout the litigation in claiming BNY [BNY was 

not a defendant named in the complaint] to be a 

citizen of Florida when it was not.” B4-5. 

Nonetheless, the panel denied sanctions.  

 

80. 8/21/2017 the Ninth Circuit Panel 

issued another unpublished memorandum 

disposition. C6-14. The memorandum 1) held LSI Inc 

was not an “in forum defendant” and the district 

court had not erred with regard to its treatment of 

LSI, Inc. (apparently overlooking the district court‟s 
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previous unconstitutional assumption of jurisdiction 

in order to dismiss LSI Inc. without having to decide 

the adequacy of its jurisdictional allegations, see 

supra ¶28.); and 2) reversed the district court‟s only 

published decision, 982 F. Supp. 1202, granting 

Chase‟s FRCP 12(b)(6) and ResCap debtor 

defendants FRCP 56 motions to dismiss for lack of 

standing on the grounds their dispute was not 

justiciable. This dubious reversal (which was 

developed sua sponte) allowed the Panel to avoid 

having to consider application of the Exclusive 

Jurisdiction Rule, BNYT‟s creation of the fraudulent 

“corrective assignment” after Robertson‟s complaint 

was filed in June, 2012, and Washington‟s Quiet 

Title precedent which clearly allows entity formerly 

asserting an interest interest in the chain of title to 

be sued. Srr note 1, supra. Significantly, the reversal 

was not accompanied by an order to vacate the 

decison which allows the reversed case to appear as 

if it is still good law in Washington.  

   

81.  Now back to the second set of state 

court proceedings involving Robertson‟s res. On 

10/30/2017 the Washington Court of Appeals for 

Division One reversed the state superior court‟s 

summary judgment granting 21st the right to 

foreclose on  Robertson‟s res (P-110-121), because a 

material question of fact was created by an expert‟s 

declaration that the note upon which the foreclosure 

was based was forged. P118-19.  A conformed copy of 

this declaration can be accessed at the following link: 

http://stafnelaw.com/wp-

content/uploads/2018/01/AFFIDAVITOFJAMESKEL

LEY.pdf 

.  

http://stafnelaw.com/wp-content/uploads/2018/01/AFFIDAVITOFJAMESKELLEY.pdf
http://stafnelaw.com/wp-content/uploads/2018/01/AFFIDAVITOFJAMESKELLEY.pdf
http://stafnelaw.com/wp-content/uploads/2018/01/AFFIDAVITOFJAMESKELLEY.pdf
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82. In this same appellate decision the 

Washington Court of Appeals that federal court 

decisions suggesting Robertson had no standing were 

inconsistent with standing principles for Washington 

Superior Courts, which are courts of general, not 

limited, jurisdiction. 21st Mortg. Corp. v. Robertson, 

2017 Wash. App. LEXIS 2471 at 6 n.4. 

 

I.  REASONS WHY THIS COURT SHOULD 

GRANT CERTIORARI  

 

Introduction 

 

 Robertson believes many errors were 

committed by the district court and the Ninth Circuit 

in removing his case to federal courts and 

erroneously resolving “first impression” Washington 

state statutory issues relating to the DTA and quiet 

title. Because Robertson believes those errors would 

not  have occurred if these inferior federal courts had 

applied the more rigorous standards for establishing  

that “unanimity of consent” required by 28 U.S.C. 

1446(b)(2)(A) and been willing to sanction attorneys 

for collusively joining together to repeatedly proffer 

obvious jurisdictional lies to federal courts, 

Robertson focuses on these two issues for purposes of 

seeking certiorari.  

 

If lawyers are willing and able to lie to federal 

courts and judges on the scale documented by this 

case then we have a national problem of lawyer 

honesty which federal courts should take into 
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account, especially given the erosion of this nation‟s 

traditional adversarial system of justice.  

 

A. This Court should grant certiorari because 

there is a conflict between the circuits as to 

whether a single attorney can satisfy the 

unanimity requirements for removal by 

“vouching for” the other parties’ counsel 

consent to removal. 

 

Some circuit courts, like the Ninth, only 

require one attorney of record sign and certify that 

remaining defendants consent to removal. See 

Proctor v Vishay, supra.  The problem with this 

standard is it completely relies on the integrity of 

lawyers to tell the truth. 

Others circuits have rigorous standards. See 

e.g. Griffioen v. Cedar Rapids & Iowa City Ry. Co., 

785 F.3d 1182,1186-878(8th Cir. 2015)(describing the 

circuit split between the Fourth, Sixth, Ninth 

Circuits and the Seventh and Fifth Circuits.) See 

also “NOTE: On Removal Jurisdiction's Unanimous 

Consent Requirement, 53 Wm. & Mary L. Rev. 235, 

246-55 (2011)(also describing the circuit split.) 

 

Where Courts of Appeal have not resolved this 

consent issue, district courts are usually struggling. 

Although the district courts of the Second Circuit 

appear to reject the notion that recitations of a single 

party can establish unanimity for purposes of 

removal, See e.g. Abdullah v. Erdner Bros., 2015 U.S. 

Dist. LEXIS 31720, *7-11 (D.C. Conn. 2015), the 

district courts of other circuits, like the Third, are 

disjointed. 
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Baldy v. First Niagara Pavilion, 149 F. Supp. 3d 551, 

(W.D. Pa. 2015) is an example of  the problem. To 

decide whether that case should be remanded the 

Baldy Court first discusses the split among the 

Courts of Appeal and then within the district courts 

of the third circuit, Id. at 564-66. Given the vast 

differences of the standards utilized by the federal 

court to decide whether there has been unanimity of 

consent, that court could have done pretty much 

whatever it wanted. Interestingly, the Baldy court 

decided to remand based on principles related to 

plaintiff’s choice of forum articulated in Caterpillar, 

Inc. v. Williams, 482 U.S. 386 (1987), which will be 

discussed infra, as another ground supporting this 

Court‟s grant of certiorari.  

 

This Court should address and resolve the 

hydra-headed standards now required for 

“unanimity of consent” because this issue involves a 

divisive national issue which goes to the heart of the 

federal court‟s authority to exercise judicial power 

based on removal diversity jurisdiction. 

 

B.  This Court should grant certiorari because 

controlling applicable Supreme Court Article III 

precedent requires attorneys to have an attorney-

client relationship with those parties they claim 

to represent and inferior courts federal have a 

duty to ensure such a relationship exists where it 

is questioned. 

 

The Constitution sets up a structure of 

government to insure governmental power does not 

accumulate in one place or person. The two primary 
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structures developed to protect the people‟s liberty 

and property interests from governmental tyranny 

are 1) the Separation of Powers among the three 

branches of federal government; and 2) federalism, 

i.e. the division of powers between the Federal 

government and State governments. This Court 

describes, with citation to abundant authority, how  

Separation of Powers and Federalism protect 

people's liberty and property interests in Bond v. 

United States, 564 U.S. 211, 131 S. Ct. 2355, 2365, 

180 L. Ed. 2d 269 (2011).  

 

Among the checks and balances with regard to 

the exercise of Article III judicial power is that it can 

only be used to adjudicate “cases and controversies” 

which exist between concretely adverse parties who 

appear in federal courts. Thus, in order to even get 

into federal court a party must demonstrate 

standing. See Spokeo v Robbins, 136 S. Ct. 1540 

(2016)(reversing Ninth Circuit decision determining 

Article III standing existed where its statutory 

standing analysis did not consider whether an 

injury-in-fact had been established.)  

 

As a general rule, attorneys do not have 

standing to represent parties with whom they have 

no attorney-client relationship.  Kowalski v. Tesmer, 

543 U.S. 125 (2004). This is because in the absence of 

extraordinary circumstances courts do not allow 

third party standing. Id. See also Hollingsworth v. 

Perry, 133 S. Ct. 2652, 2665-6 (2013)(rejecting 

argument "mere authorization to represent a third 

party's interests is sufficient to confer Article III 

standing on private parties with no injury of their 
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own"). See also Pueblo of Santa Rosa v. Fall, 273 U.S. 

315 (1927)(holding proceedings in which attorneys 

claim to represent clients they do not are nullities.); 

Shelton v. Tiffin, 47 U.S. 163, 186-7 (1848). 

(Attorney‟s appearance without party‟s consent was a 

nullity and resulted in void sheriff‟s sale.)6  

 

Corporations, LLCs, and other non-human 

defendants, like those involved in this case, must be 

represented by a lawyer in federal court proceedings. 

See  Rowland v. Cal. Men's Colony, Unit II Men's 

Advisory Council, 506 U.S. 194, 201-02 (1993); In re 

Highley, 459 F.2d 554, 555 (9th Cir. 1972). Thus, all 

courts which have considered the issue have held 

that corporate parties cannot consent to removal 

jurisdiction, their attorneys must do so for them. See 

e.g.  Polston v. Millennium Outdoors, LLC, 2017 U.S. 

Dist. LEXIS 30909, *10-2 (E.D. Ky 2017); 

Commonwealth Advisors Inc. v. Wells Fargo Bank, 

N.A., 2016 U.S. Dist. LEXIS 81903, *5-13 (S.D.N.Y. 

2016); City of Cleveland v. Deutsche Bank Trust Co., 

571 F. Supp. 2d 807, 816-18 (N.D. Ohio 2008) (citing 

cases); see also, e.g., Cluck-U Corp. v. Docson 

Consulting, LLC, No. 11-CV-1295 (MCC), 2011 U.S. 

Dist. LEXIS 102996, 2011 WL 4073129, at *3 (M.D. 

Pa. Aug. 29, 2011); Forth's Foods, Inc. v. Allied 

Benefit Adm'r, Inc., No. 07-CV-0670 (RCC), 2008 

U.S. Dist. LEXIS 1075, 2008 WL 88610, at *2 (S.D. 

W. Va. Jan. 7, 2008); Topside, Inc. v. Topside Roofing 

& Siding Constr. Inc., No. 01-CV-0038 (ADM) (AJB), 

                                                 
6  Neither Pueblo nor Shelton mention “standing” as the basis for 
concluding proceedings where attorneys claim to represent parties they 
don’t are nullities, but Hatfield v King, 184 U.S. 162 (1902), makes this 
clear because it states  proceedings in which parties appeared by attorneys 
they don’t involve any “case or controversy”. Id. at 164-6 
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2001 U.S. Dist. LEXIS 25011, 2001 WL 420159, at 

*2-3 (D. Minn. Apr. 23, 2001)  Codapro Corp. v. 

Wilson, 997 F. Supp. 322 , 326 (E.D.N.Y. 1998).  

 

Once Robertson moved for the attorneys to 

prove they had an attorney-client relationship with 

the defendants he sued, neither the district court nor 

the Court of Appeals could simply pretend he did not 

make that motion because judicial duty requires 

federal courts to investigate such a challenge. 

Hatfield v King, 184 U.S. 162, 164-5 (1902). 

 

C. This Court should grant certiorari because 

imposing unanimity standards which 

insure all parties actually do consent is 

necessary to insure continued respect for 

federalism principles.. 

 

In Caterpillar v Lewis this Court held a district 

court‟s error in failing to remand a case that was 

improperly removed was not fatal because “once a 

diversity case has been tried in federal court, with 

rules of decision supplied by state law under the 

regime of Erie R. Co. v. Tompkins, …. considerations 

of finality, efficiency, and economy become 

overwhelming.” 519 U.S. at 75.  

 

This decision based on the view of a 

unanimous Supreme Court expressed by Justice 

Ginsburg in 1987 assures us district courts generally 

“will comprehend” and “not balk” at applying the 

removal statutes Congress has enacted. Id., 77-8. 

Further, Caterpillar tells us defendants will not 

gamble a jurisdictional defect (such as  the absence 
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of complete diversity or absence of counsel for one or 

more defendants) will escape detection and then 

disappear prior to judgment. Rather, the Caterpillar 

Court advises “[t]he well-advised defendant ... will 

foresee the likely outcome of an unwarranted 

removal ... as a swift and nonreviewable remand 

order, … attended by the displeasure of a district 

court whose authority has been improperly invoked.”  

Id. Thus, according, to  Caterpillar “the odds against 

the gain from any wrongful removal” will render any 

attempts to obtain one improbable. Id. 

 

Since the Supreme Court‟s adoption of 

Iqbal/Twombly’s plausibility pleading standard 

many believe removing a state filed case into federal 

court may be the difference between winning and 

losing. See e.g. On Removal Jurisdiction's 

Unanimous Consent Requirement, 53 Wm. & Mary L. 

Rev. 235, 261-2 (2011). Especially is this so for the 

type of case involved here, i.e. those by based on 

financial instruments. See Cecil, Joe, et al. “Motions 

to Dismiss for Failure to State a Claim after Iqbal: 

Report to the Judicial Conference Advisory 

Committee on Civil Rules” (2011). That Judicial 

Council study showed adoption of the plausibility 

standard had not caused a significant rise in 

dismissals, except for cases involving financial 

instruments. The dismissal rate for failure to state a 

claim financial instrument cases doubled from 47% 

to 91.9%. Report at 14, Table 4. This result is 

startling because it implies federal judges found 

forged notes, like the one involved in this case, were 

not plausible notwithstanding this fact was common 

knowledge among the public at large  See e.g.  

HEARING BEFORE THE SUBCOMMITTEE ON 



 
 
 
 
 
 

38 

 

HOUSING AND COMMUNITY OPPORTUNITY OF 

THE COMMITTEE ON FINANCIAL SERVICES, 

U.S. HOUSE OF REPRESENTATIVES, ONE 

HUNDRED ELEVENTH CONGRESS SECOND 

SESSION, at https://www.gpo.gov/fdsys/pkg/CHRG-

111hhrg63124/html/CHRG-111hhrg63124.htm; CBS 

News, “Robosigning of Mortgages, Still a Problem” 

(7/18/2011) at https://www.cbsnews.com/news/robo-

signing-of-mortgages-still-a-problem/   

 

Times have changed since 1987 but the 

considerations which prompted this Court‟s 

Caterpillar decision have not. It is still necessary to 

have federal courts which “will balk” at defendants 

trying to force cases into federal courts by shaving 

the Congressional requirements for doing so. It is 

still necessary that defendants and their 

purported counsel understand a  dubious removal 

attempt will really be met with the displeasure of 

federal courts and remanded back to the State Court, 

in which the plaintiff as “master of the case” chose to 

file such action. 

 

The facts in this case suggest Caterpillar‟s 

presumptions are no longer valid. Here, both the 

federal Western District of Washington court and the 

Ninth Circuit Panel stretched to grant removal and 

had no problem with attorneys collusively lying to 

them on numerous occasions reach that result. 

The Ninth Circuit Panel‟s observation the district 

court has already done “much of the work” in this 

case rings hollow in light of the fact that so much of 

that “work” is of questionable quality. Indeed, 

deciding LSI Inc.‟s motion to dismiss before the 

https://www.gpo.gov/fdsys/pkg/CHRG-111hhrg63124/html/CHRG-111hhrg63124.htm
https://www.gpo.gov/fdsys/pkg/CHRG-111hhrg63124/html/CHRG-111hhrg63124.htm
https://www.cbsnews.com/news/robo-signing-of-mortgages-still-a-problem/
https://www.cbsnews.com/news/robo-signing-of-mortgages-still-a-problem/
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district court had subject matter jurisdiction to do so 

was not competent legal work because the district 

court‟s conduct was blatantly unconstitutional. See 

supra ¶ 27. The district court‟s decisions there was 

no fraud and no violations of Washington‟s CPA were 

directly disputed by the bankruptcy court, which 

specifically refused to follow Judge Pechman‟s 

summary judgment rulings with regard to LSI, Inc‟s 

debtor partner. See ¶7, supra.  

 

Finally, the district court‟s order Robertson 

had no standing under Washington law was 

categorically rejected by the Washington Court of 

Appeals based on Washington‟s and the conveniently 

reversed by the Ninth Circuit sua sponte (without 

allowing argument) because of that Panel‟s patently 

erroneous conclusion there was no justiciable dispute 

between Chase, BNYT, and Robertson 

notwithstanding actions involving the fraud which 

damaged Robertson were being taken on behalf of 

BNYT after Robertson‟s original state court 

complaint was filed. See supra, note 1 and ¶¶ 15 and 

80. 

 

“Much work” is not necessarily good work, 

especially when it degrades the finality of state law, 

which is what the district court decisions do here. 

The Ninth Circuit‟s decision perpetuates this 

problem by reversing the decisions of the district 

court standing decision without vacating it. This is 

an affront to the concept of judicial federalism, which 

requires respect for each state‟s precedent. Cf. 

Federalist Papers No. 17(“There is one transcendent 

advantage belonging to the province of the State 
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governments, which alone suffices to place the 

matter in a clear and satisfactory light,--I mean the 

ordinary administration of criminal and civil justice. 

This, of all others, is the most powerful, most 

universal, and most attractive source of popular 

obedience and attachment.”) 

  

D. This Court should grant certiorari because the 

documented collusion by attorneys in this case 

demonstrates federal inferior courts may not 

appreciate the correlation between truth and 

justice and the need for sanctioning attorneys 

who repeatedly lie to federal courts about 

jurisdictional facts supporting removal.  

 

In Reflections of a Lawyer, Morris Salen 

writes: “Most of the dishonest lawyers are the product 

of dishonest clients--the demand creates the supply.” 

JP Morgan said: “Well, I don't know as I want a 

lawyer to tell me what I cannot do. I hire him to tell 

how to do what I want to do.” Louis Farrakhan 

observed:  

There really can be no peace without 

justice. There can be no justice without 

truth. And there can be no truth, unless 

someone rises up to tell you the truth. 

 

If there is any relationship between truth and justice 

then this Court ought to be concerned because this 

case documents defense counsel from large and 

prestigious law firms will simply lie to federal courts 

(repeatedly) to obtain removal. If this is so, then 

shouldn‟t the interpretation of 28 U.S.C. 
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1446(b)(2)(A) require more proof attorneys‟ lies and 

misrepresentations?    

 

 American Court‟s have traditionally been 

willing to rely upon the statements of attorneys in 

many aspects of our traditional adversary system 

because in the past there has always been the 

expectation competent opposing counsel and judges 

who do their homework would keep the system 

honest. But these defense attorneys persistent 

collusive conduct in this case, perpetrating the same 

lie on both the district court and then the Ninth 

Circuit Court of Appeals, suggests both attorneys 

and the Ninth Circuit courts are willing to sacrifice 

truth to get where they want to go, i.e. removal of 

Robertson‟s case from state court to federal court. 

 

The presumption this country‟s adversary 

system of justice keeps our courts and the attorney‟s 

which practice before them “honest” may no longer 

be viable today because it is questionable whether 

such a system exists in 21st century America. See 

e.g. ABA Journal, “86 percent of low-income 

Americans‟ civil legal issues get inadequate or no 

legal help, study says” (6/14/2017)7; Legal Services 

Corporation, The Justice Gap: measuring the Unmet 

Civil Legal Needs of Low-income Americans 

(6/2017)8; Lawyerist.com, “Measuring the Access-to-

                                                 
7  
http://www.abajournal.com/news/article/86_percent_of_civil_legal_issue
s_of_low_income_americans_get_inadequate_or  
 
8  https://www.lsc.gov/sites/default/files/images/TheJusticeGap-
FullReport.pdf  

http://www.abajournal.com/news/article/86_percent_of_civil_legal_issues_of_low_income_americans_get_inadequate_or
http://www.abajournal.com/news/article/86_percent_of_civil_legal_issues_of_low_income_americans_get_inadequate_or
https://www.lsc.gov/sites/default/files/images/TheJusticeGap-FullReport.pdf
https://www.lsc.gov/sites/default/files/images/TheJusticeGap-FullReport.pdf
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Justice Gap: Nearly 70% of All Civil Defendants 

Aren‟t Represented” (2016)9; ABA Journal, “Can the 

access-to-justice gap be closed” (2016)10.  

 

Indeed, there has been a long ongoing problem 

with justice in Washington State, which is well 

documented by Washington‟s Supreme Court. See 

e.g. “Washington State 2003 Civil Legal Needs 

Study” (2003)11. A recent follow up report, 

Washington State 2015 Civil Legal Needs Study 

Update, p. 3 (2015)12, states: “Justice is absent for 

low-income Washingtonians who frequently 

experience serious civil legal problems.” 

 

The lack of attorney integrity in this nation‟s 

justice system has not gone unnoticed by the people. 

This Court should review this case to demonstrate 

that it does care whether attorneys lie to federal 

courts and that it will continue developing  

standards to keep the system fair and just. 

 

CONCLUSION 

                                                                                                    
 
9  https://lawyerist.com/measuring-access-to-justice/  
 
10  
http://www.abajournal.com/news/article/aba_commission_future_legal_s
ervices_report_access_to_justice 
 
11  
http://www.courts.wa.gov/newsinfo/content/taskforce/civillegalneeds.pdf  
 
12 http://ocla.wa.gov/wp-
content/uploads/2015/10/CivilLegalNeedsStudy_October2015_V21_Fina
l10_14_15.pdf  

https://lawyerist.com/measuring-access-to-justice/
http://www.abajournal.com/news/article/aba_commission_future_legal_services_report_access_to_justice
http://www.abajournal.com/news/article/aba_commission_future_legal_services_report_access_to_justice
http://www.courts.wa.gov/newsinfo/content/taskforce/civillegalneeds.pdf
http://ocla.wa.gov/wp-content/uploads/2015/10/CivilLegalNeedsStudy_October2015_V21_Final10_14_15.pdf
http://ocla.wa.gov/wp-content/uploads/2015/10/CivilLegalNeedsStudy_October2015_V21_Final10_14_15.pdf
http://ocla.wa.gov/wp-content/uploads/2015/10/CivilLegalNeedsStudy_October2015_V21_Final10_14_15.pdf
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Based on the reasons set forth herein 

Robertson respectfully requests this Court grant 

certiorari to resolve the circuit conflict over 

interpretation of provisions of  28 U.S.C. § 1446(b)(2) 

and to address whether attorneys collusion in 

repeated lies to multiple courts merits sanctions to 

ensure the integrity of the federal courts. 

 

 Respectfully submitted, 

Scott E. Stafne 

WSBA# 6964 

STAFNE LAW 

Advocacy & Consulting 

 

January 3, 2018 
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APPENDIX A  
                                                  

UNITED STATES COURT OF APPEALS  

FOR THE NINTH CIRCUIT 

 

No. 14-35672 

 

D.C. No. 2:12-cv-02017-MJP 

Western District of Washington, Seattle 

 

DUNCAN K. ROBERTSON, 

Plaintiff - Appellant, 

v. 

 

 GMAC MORTGAGE LLC; et al., 

Defendants - Appellees. 

 

[FILED: SEPTEMBER 12, 2017] 

 

MANDATE 

 

     The judgment of this Court, entered August 21, 

2017, takes effect this date. 
 

     This constitutes the formal mandate of this Court 

issued pursuant to Rule 

41(a) of the Federal Rules of Appellate Procedure. 
 

FOR THE COURT: 

MOLLY C. DWYER 

CLERK OF COURT 

By: Jessica F. Flores Poblano, Deputy Clerk 

Ninth Circuit Rule 27-7 
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APPENDIX B 
 

UNITED STATES COURT OF APPEALS  
FOR THE NINTH CIRCUIT 

 
No. 14-35672 

 
D.C. No. 2:12-cv-02017-MJP 

Western District of Washington, Seattle 
 

DUNCAN K. ROBERTSON, 
Plaintiff - Appellant, 

v. 
 

 GMAC MORTGAGE LLC; et al., 
Defendants - Appellees. 

 
[FILED: SEPTEMBER 12, 2017] 

 
ORDER 

 
 

Before: HAWKINS and TALLMAN, Circuit 
Judges, and LEFKOW,∗ District Judge. 
 

Duncan K. Robertson moves under Federal 
Rule of Appellate Procedure 27(a) for sanctions 
against defendants-appellees, as well as their 
lawyers, relying on the inherent power of the court 
and 28 U.S.C. § 1927. He argues that the defendants 
below committed a fraud on the court by falsely 
asserting that Bank of New York Mellon Trust 
                                                 
∗ The Honorable Joan Lefkow, United States District Judge 
for the Northern District of Illinois, sitting by designation. 
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Company (“BNY”) is a citizen of Florida.1 We have 
jurisdiction under 28 U.S.C. § 1291.2  We deny the 
motion. 

1. Since Robertson does not accuse any 
party of misleading the lawyers, we address the 
conduct of the lawyers as one with that of the 
parties. The court has inherent power to sanction a 
party for conduct that abuses the judicial process. 
Chambers v. NASCO, Inc., 501 U.S. 32, 44–45 (1991). 
“Because of their very potency, inherent powers must 
be exercised with restraint and discretion.” Id. at 44. 
The court may sanction an attorney if it “specifically 
finds bad faith or conduct tantamount to bad faith.” 
Fink v. Gomez, 239 F.3d 989, 994 (9th Cir. 2001). 
Conduct tantamount to bad faith can include “an 
attorney’s reckless misstatements of law and fact, 
when coupled with an improper purpose.” Id. 
Sanctions are inappropriate, however, “where there 
[is] no evidence that the attorney . . . ‘acted in bad 
                                                 
1 Robertson makes an additional argument that the defendants 
and their attorneys manufactured standing by falsely asserting 
that BNY was a represented party, hypothesizing that BNY 
would have told its attorneys that it was not a citizen of 
Florida. The district court’s finding, that “[d]efense counsels’ 
representations to this Court are sufficient to show they have 
been authorized to represent their clients,” Robertson v. GMAC 
Mortgage LLC, 2013 WL 12175089, at *2 (W.D. Wash. Feb. 19, 
2013), is not clearly erroneous. 
 
2 Because Robertson has not appealed any orders from the 
district court denying sanctions he may have sought below, we 
construe this motion as a request for the costs, expenses, and 
attorneys’ fees incurred to establish BNY’s citizenship on 
appeal, which an appeals court may grant. See, e.g., T.W. Elec. 
Serv., Inc. v.Pac. Elec. Contractors Ass’n, 809 F.2d 626, 638 (9th 
Cir. 1987); McConnell v.Critchlow, 661 F.2d 116, 118 (9th Cir. 
1981). 
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faith or intended to mislead the court.’” Id. at 993 
(quoting Yagman v. Republic Ins., 987 F.2d 622, 628 
(9th Cir. 1993)). 

 
Robertson cannot show that defendants had 

an improper purpose to create jurisdiction where 
whether BNY is a citizen of Florida or of California 
made no difference in establishing jurisdiction. 
Although the defendants erroneously alleged BNY’s 
citizenship (apparently applying the “principal place 
of business” standard even though Chase had recited 
correctly in its notice of removal that citizenship of a 
nationally chartered trust company is its main office, 
as identified in its articles of association), we do not 
infer bad faith or intention to mislead where the 
misstatement was not material. 

 
2. “To be sanctionable under § 1927 . . . 

counsel’s conduct must multiply the proceedings in 
both an ‘unreasonable and vexatious manner.’” In re 
Girardi, 611 F.3d 1027, 1060–61 (9th Cir. 2010) 
(quoting B.K.B. v. Maui Police Dep’t, 276 F.3d 1091, 
1107 (9th Cir. 2002)). A filing submitted recklessly is 
sanctionable if it is also frivolous or intended to 
harass. In re Keegan Mgmt. Co., Sec. Litig., 78 F.3d 
431, 436 (9th Cir. 1996). 

 
  Robertson fails to persuade us that 
defendants’ error multiplied the proceedings, where 
he points to no challenge to diversity jurisdiction 
based solely on the fact that BNY is not a citizen of 
Florida. We do not condone the defendants’ 
attorneys’ unreasonable persistence throughout the 
litigation in claiming BNY to be a citizen of Florida 
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when it was not. That being said, the filings in which 
this representation was made were all directed at the 
existence of the court’s jurisdiction which, as we have 
already concluded, was not a frivolous argument. 
Nor is there any indication that it was intended to 
harass Robertson. Therefore, at most, this was a 
reckless filing, which is insufficient to justify 
sanctions under § 1927. 
 

DENIED. 
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APPENDIX C 
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FOR THE NINTH CIRCUIT 
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MEMORANDUM* 

 
 

Appeal from the United States District Court for 

the Western District of Washington 

Marsha J. Pechman, Chief District Judge, 

Presiding 

Submitted August 16, 2017** 

Seattle, Washington 

 

                                                 
* This disposition is not appropriate for publication and is not 

precedent except as provided by 9th Cir. R. 36-3. 

** The panel unanimously finds this case suitable for decision 

without oral argument. See Fed. R. App. P. 34(a)(2)(C). 
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Before: HAWKINS and TALLMAN, Circuit Judges, 

and LEFKOW***, Senior District Judge. 
 

 This case comes back following our remand to 

the district court. Duncan K. Robertson owns real 

property subject to a deed of trust (“the Nicholls 

DOT”). The obligor on the Nicholls DOT defaulted, 

triggering a non-judicial foreclosure by the trustee 

on behalf of the beneficiary of the Nicholls DOT. 

Over a period of nearly two years, Robertson 

successfully resisted several scheduled trustee sales 

while endeavoring to identify the correct trustee and 

beneficiary of the Nicholls DOT (which had been 

transferred more than once), as he intended to pay 

off the deficiency and improve the property for sale 

and profit. Ultimately, the beneficial interest in the 

Nicholls DOT was purportedly transferred to 

Residential Funding Real Estate Holdings, LLC 

(“RFREH”), and the trustee, LSI Title Agency, Inc. 

(“LSI”)1, issued a notice of foreclosure sale on 

RFREH’s behalf. That sale did not occur and, as far 

as the record reflects, neither has a resolution of the 

payoff amount been reached nor the sale gone 

forward. Robertson alleges that the cloud on his title 

has prevented him from improving and selling the 

property. 

 

                                                 
*** The Honorable Joan H. Lefkow, Senior United States 

District Judge for the Northern District of Illinois, sitting by 

designation. 

1 Since March 2014, LSI has been doing business as 

ServiceLink Title Agency, Inc. For simplicity, we will refer to 

LSI by its name at the time this suit was filed in 2012. 
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 Robertson filed suit to quiet title to the 

property in Washington state superior court, naming 

as defendants LSI, Bank One, N.A. and its successor 

in interest J.P Morgan Chase Bank, N.A. 

(collectively, “Chase”), Bank of New York Mellon 

Trust Co., N.A. (“BNY”), First American Title 

Insurance Co., and several other entities that 

claimed some interest in the Nicholls DOT,2 either as 

a beneficiary of the promissory note or as trustee. 

Robertson alleged violations of state law, including 

the Washington Deed of Trust Act (“DTA”) and 

Consumer Protection Act (“CPA”), and sought 

declaratory judgment to void the Nicholls DOT, as 

well as injunctive relief and damages. The district 

court either dismissed or entered summary judgment 

in favor of the defendants on almost all of 

Robertson’s claims.3 The district court entered final 

judgment pursuant to Federal Rule of Civil 

Procedure 54(b), and Robertson appealed. 

 

 After oral argument, we remanded to the 

district court to determine whether it had 

jurisdiction based on diversity of citizenship. The 

district court so concluded and we now can determine 

the merits of Robertson’s appeal. Robertson 

continues to challenge the district court’s jurisdiction 

as to LSI and BNY and its dismissal of his DTA and 

                                                 
2 Those entities included RFREH, GMAC Mortgage, LLC, 

Executive Trustee Services, LLC, Residential Funding Corp., 

Residential Funding Co., LLC, and Homecomings Financial, 

LLC (“the GMAC defendants”). 

3 Robertson’s remaining claims against the GMAC defendants 

were stayed under 11 U.S.C. § 362(a)(1) pending those 

defendants’ chapter 11 bankruptcy proceeding in the Southern 

District of New York.  Those claims are not before us. 
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CPA claims. We have jurisdiction under 28 U.S.C. § 

1291. We affirm. 

 

 1. We review de novo a district court’s order 

denying a motion to remand to state court for lack of 

removal jurisdiction. Hunter v. Philip Morris USA, 

582 F.3d 1039, 1042 (9th Cir. 2009). A district court’s 

factual findings regarding domicile or citizenship, 

however, are reviewed for clear error. See Rea v. 

Michaels Stores Inc., 742 F.3d 1234, 1237 (9th Cir. 

2014) (per curiam) (citing Fed. R. Civ. P. 52(a)(6)). 

Clear error requires a “definite and firm conviction 

that a mistake has been committed.” Anderson v. 

City of Bessemer City, 470 U.S. 564, 573 (1985) 

(quoting United States v. U.S. Gypsum Co., 333 U.S. 

364, 395 (1948)) (internal quotation marks omitted). 

 

 Robertson contends that LSI was a home-

forum defendant, defeating removal under 28 U.S.C. 

§ 1441(b)(2). Robertson relies on LSI’s representation 

on its regulatory filings with Washington’s Office of 

the Insurance Commissioner (“OIC”) that its 

“business address” was in Bellevue, Washington.  

After an evidentiary hearing, the district court 

rejected this argument. First, the relevant 

Washington regulatory code, which requires title 

insurance agents that wish to be treated as resident 

agents to maintain a lawfully-established place of 

business in the state, says nothing regarding such an 

agent’s principal place of business. See Wash. Rev. 

Code § 48.17.090(4)(b). Second, an OIC compliance 

officer testified that her use of the term “principal 

place of business” in her declaration submitted by 

Robertson simply referred to the licensee’s primary 

physical address within the state of Washington, not 
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to its national headquarters.  The district court 

determined that LSI’s principal place of business at 

the time of removal was California, based on 

evidence provided by LSI that showed that its key 

executives, including its president, were located in 

California at the time of removal. The court found 

that the corporation’s “nerve center” was in 

California, making it a citizen of California. See 

Hertz Corp. v. Friend, 559 U.S. 77, 80–81 (2010) 

(defining a corporation’s principal place of business 

as its “nerve center,” the place from which the 

corporation’s high level officers direct, control, and 

coordinate the corporation’s activities). The district 

court’s finding that LSI was not a home-forum 

defendant was not clear error; thus, it committed no 

error in denying Robertson’s motions to remand to 

the state superior court.4 

 

 2. We review de novo a district court’s orders 

dismissing for failure to state a claim and granting 

summary judgment. Doe v. Abbott Labs., 571 F.3d 

                                                 
4 Robertson’s argument that the district court lacked 

jurisdiction under 28 U.S.C. § 1359 because the defendants-

appellees colluded to deceive the court regarding BNY’s 

citizenship also fails.  Even if BNY were a citizen of Florida, as 

defendants initially pleaded in the notice of removal, and not 

California, as defendants asserted during remand proceedings, 

complete diversity would still exist relative to Robertson, a 

citizen of Oregon.  Robertson thus cannot show that defendants 

took any action “to invoke the jurisdiction” of the district court.  

See 28 U.S.C. § 1359. Also unavailing is Robertson’s argument 

that BNY should be estopped from denying the “jurisdictional 

fact”  that it is a citizen of Florida as it originally contended.  A 

party’s citizenship cannot be stipulated to or admitted by a 

party if it is not accurate.  Cf. Owen Equip. & Erection Co. v. 

Kroger, 437 U.S. 365, 377 N.21 (1978). 
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930, 933 (9th Cir. 2009). We may affirm dismissal on 

any basis supported by the record. Johnson v. 

Riverside Healthcare Sys., LP, 534 F.3d 1116, 1121 

(9th Cir. 2008). 

 

 Robertson contends that the district court 

erred in dismissing his declaratory judgment action 

for violations of the DTA against Chase and BNY 

based on lack of standing to sue to enforce its 

protections. Because we find that the district court 

should have dismissed this claim for lack of a 

justiciable case or controversy, rather than lack of 

statutory standing, we do not reach whether 

Robertson has standing under the DTA.5 

 

 If no justiciable controversy exists, then the 

court lacks subject-matter jurisdiction and must 

dismiss under Federal Rule of Civil Procedure 

12(b)(1).6 
                                                 
5 Although the district court applied the Washington Uniform 

Declaratory Judgment Act (“UDJA”), Wash. Rev. Code § 

7.24.010, in the proceedings below, we apply the federal 

Declaratory Judgment Act, 28 U.S.C. § 220, when sitting in 

diversity.  Golden Eagle Ins. Co. v. Travelers Cos., 103 F. 3d 

750, 753 (9th Cir. 1996), overruled on other grounds by Gov’t 

Emps. Ins. Co. v. Dizol 122 F. 3d 1220 (9th Cir. 1998). Analyzing 

Robertson’s claim under the UDJA, however, would not alter 

our conclusion that he has not alleged a justiciable case or 

controversy. 

6 In his opening brief Robertson argues in passing that such a 

dismissal of his declaratory judgment claim requires that the 

entire case be remanded pursuant 28 U.S.C. § 1447(c). That is 

incorrect. See Lee v. Am. Nat’l Ins. Co., 260 F.3d 997, 1006 (9th 
Cir. 2001) (citing Wis. Dep’t of Corr. v. Schacht, 524 U.S. 381, 

392 (1998)) (holding that remand under § 1447(c) is only 
required “if subject-matter jurisdiction is lacking over the entire 

case, and not over just some of the plaintiff’s claims”). 
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 Robertson’s complaint does not allege a 

controversy between himself and either Chase or 

BNY. The DTA serves to protect interested parties 

from wrongful non-judicial foreclosure sales. Frias v. 

Asset Foreclosure Servs., Inc., 334 P.3d 529, 537 

(Wash. 2014). If a foreclosure sale has not yet 

occurred, the DTA allows interested parties to 

restrain the sale, Wash. Rev. Code § 61.24.130(1), or 

pay the trustee the amount due under the deed of 

trust, Wash. Rev. Code § 61.24.090(1), but the DTA 

does not create a damages remedy, Frias, 334 P.3d at 

533. Here, Robertson has not alleged that Chase and 

BNY continue to claim an interest in the property 

encumbered by the Nicholls DOT. Neither Chase nor 

BNY has threatened Robertson, explicitly or 

implicitly, to foreclose on the property. Therefore, 

under the DTA, Robertson and Chase and BNY do 

not have “adverse legal interests” to warrant 

rendering declaratory relief. See Shell Gulf of Mex. 

Inc. v. Ctr. For Biological Diversity, Inc., 771 F.3d 

632, 635 (9th Cir. 2014). Because no justiciable case 

or controversy between Robertson, Chase, and BNY 

exists, we dismiss Robertson’s claims under the DTA 

for lack of subject matter jurisdiction. 

 

 3. To prove a claim for violation of the CPA, a 

plaintiff must establish an “(1) unfair or deceptive 

act or practice; (2) occurring in trade or commerce; 

(3) public interest impact; (4) injury to plaintiff in his 

or her business or property; (5) [and] causation.” 

Hangman Ridge Training Stables, Inc. v. Safeco Title 

Ins. Co., 719 P.2d 531, 533 (Wash. 1986). The district 

court found that Robertson failed to establish the 
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first, third, fourth, and fifth elements as to all 

defendants-appellees.7 

 

 The injuries Robertson asserts in his 

Complaint are clouding title to his property, which is 

causing its value to diminish, and loss of use, 

including lost revenue from sale, rental, or 

development.8 Robertson has not explained, however, 

how LSI’s allegedly deceptive practices in particular 

caused his injuries. And, as the district court noted, 

the cloud on his title and his limited ability to sell, 

rent, or develop the property resulted from his 

purchasing the property subject to a first-position 

deed of trust. Thus, these injuries cannot reasonably 

be attributed to LSI.  See Indoor Billboard/Wash., 

Inc. v. Integra Telecom of Wash., Inc., 170 P.3d 10, 21 

(Wash. 2007) (holding that, to satisfy the causation 

element, a CPA plaintiff must “establish that but for 

the defendant’s unfair or deceptive act or practice the 

plaintiff’s injury would not have occurred”). 

 

 4. We review for abuse of discretion denial of 

leave to amend a complaint. Lacano Invs., LLC v. 

Balash, 765 F.3d 1068, 1071 (9th Cir. 2014). A 

district court does not abuse its discretion by denying 

                                                 
7 Because Robertson did not “distinctly raise[] and argue []” 

dismissal of his CPA claims against defendants other than LSI 

in his opening brief, we consider these arguments waived. See 

Padgett v. wright, 587 F. 3d 983 n.2 (9th Cir. 2009) (per curiam). 

8 Robertson additionally lists as injuries pecuniary losses from 

liquidating assets and taking loans in anticipation of paying off 

the Nicholls DOT as well as loss of appreciation value of the 

liquidated securities, but these injuries are explicitly attributed 

to the actions of defendants that are not participating in this 

appeal. 
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leave where the proposed amendment would be 

futile. See id. at 1076. The district court denied the 

motion to amend because it found that Robertson’s 

proposed amendments, which included correcting 

typos, adding defendants, supplementing his 

emotional distress allegations, and adding judicial 

notice of public records and court cases, would not 

avoid dismissal of the claims against LSI. The 

district court did not abuse its discretion. 

 

AFFIRMED. Each party shall bear its own costs of 

this appeal. 
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APPENDIX D 
 
 

UNITED STATES COURT OF APPEALS  
FOR THE NINTH CIRCUIT 

 
No. 14-35672 

 
D.C. No. 2:12-cv-02017-MJP 

Western District of Washington, Seattle 
 

DUNCAN K. ROBERTSON, 
Plaintiff - Appellant, 

v. 
 

 GMAC MORTGAGE LLC; et al., 
Defendants - Appellees. 

 
[FILED: AUGUST 24, 2016] 

 
ORDER 

 
 

Before: HAWKINS and TALLMAN, Circuit 
Judges, and LEFKOW,∗ District Judge. 
 
 The memorandum disposition issued on 
January 5, 2016 in appeal No. 14- 35672 remanded 
this matter to the district court for the limited 
purpose of "conduct[ing] an evidentiary hearing" and 
stated that if "the district court determines that 
defendants-appellees have established complete 
                                                 
∗ The Honorable Joan Lefkow, United States District Judge 
for the Northern District of Illinois, sitting by designation 
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diversity by a preponderance of the evidence, this 
panel retains jurisdiction over all further 
proceedings, including review of [appellant's] case on 
the merits." Therefore the mandate issued on 
February 22, 2016 is vacated as issued in error and 
is recalled. The Clerk shall reopen  appeal No.  14-
35672. 

 
On June 16, 2016, the district court issued its 

"findings of fact and conclusions  of law" pursuant to 
our remand. 
  
 Appellant's July 13, 2016 notice of appeal is 
construed as an amended notice of appeal in No.  14-
35672. 

The Clerk shall docket the filings in appeal 
No. 16-35572 (Docket Entry Numbers  2-13) in 
appeal No.  14-35672. Appeal No.  16-35572 is closed, 
having been opened in  error. 
  
Appellant's motion to consolidate appeal No. 16-
35572 and appeal No. 14- 35672 (Docket Entry No.  2 
in appeal No.  16-35572) is DENIED  as moot. 

 
The parties may file supplemental briefing in 

appeal No. 14-35672 limited  to the district court's 
June  16, 2016  findings of fact and conclusions  of 
law. 

The supplemental  opening brief,  of no more 
than 20 pages,  is due October 18, 2016; the 
supplemental answering brief(s), of no more than 20 
pages, is due November 18, 2016; and the optional 
supplemental reply brief, of no more than 10 pages,  
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is due within  14 days after service of the answering 
brief. 
 
 Appellant's urgent motion for a temporary 
stay of appellate proceedings and request to extend 
time for filings (Docket Entry No. 8 in appeal No. 16-
35572) is DENIED. Appellant's request to stay 
appellate proceedings is DENIED without prejudice. 
Appellant's request for an extension of time to file 
the opening brief is DENIED as moot. 
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APPENDIX E 
 

UNITED STATES COURT OF APPEALS  

FOR THE NINTH CIRCUIT 

 

No. 14-35672 

 

D.C. No. 2:12-cv-02017-MJP 

Western District of Washington, Seattle 

 

DUNCAN K. ROBERTSON, 

Plaintiff - Appellant, 

v. 

 

 GMAC MORTGAGE LLC; et al., 

Defendants - Appellees. 

 

[FILED: FEBRUARY 22, 2016] 

 

MANDATE 

 

 

 The judgment of this Court, entered January 

05, 2016, takes effect this date. 

 This constitutes the formal mandate of this 

Court issued pursuant to Rule 41(a) of the Federal 

Rules of Appellate Procedure. 

     

FOR THE COURT: 

    Molly C. Dwyer 

    Clerk of Court 

    Craig Westbrooke 

    Deputy Clerk 
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APPENDIX F  
 

UNITED STATES COURT OF APPEALS  
FOR THE NINTH CIRCUIT 

 
No. 14-35672 

 
D.C. No. 2:12-cv-02017-MJP 

Western District of Washington, Seattle 
 

DUNCAN K. ROBERTSON, 
Plaintiff - Appellant, 

v. 
 

 GMAC MORTGAGE LLC; et al., 
Defendants - Appellees. 

 
[FILED: FEBRUARY 12, 2016] 

 
ORDER 

 
 
Before: HAWKINS and TALLMAN, Circuit Judges 
and LEFKOW,* Senior District Judge. 
 
The motion to recall the mandate is DENIED as 
premature. 

 

The panel has voted to deny the petition for 
panel rehearing; Judge Tallman has voted to deny 

                                                 
* The Honorable Joan Lefkow, Senior District Judge for the 
U.S. District Court for the Northern District of Illinois, sitting 
by designation 
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the petition for rehearing en banc and Judges 
Hawkins and Lefkow so recommend. 

The full court has been advised of the 
petition for rehearing en banc and no judge has 
requested a vote on whether to rehear the matter 
en banc. Fed. R. App. P. 35. The petition for 
panel rehearing and the petition for rehearing en 
banc are DENIED. 
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APPENDIX G  

 
UNITED STATES COURT OF APPEALS  

FOR THE NINTH CIRCUIT 

 

No. 14-35672 

 

D.C. No. 2:12-cv-02017-MJP 

Western District of Washington, Seattle 
 

DUNCAN K. ROBERTSON, 

Plaintiff - Appellant, 

v. 
 

 GMAC MORTGAGE LLC; et al., 

Defendants - Appellees. 
 

[FILED: JANUARY 5, 2016] 

 

MEMORANDUM* 

 
 

Appeal from the United States District Court 

for the Western District of Washington 

Marsha J. Pechman, Chief District Judge, Presiding 

 

Argued and Submitted December 11, 2015 

Seattle, Washington 

 

                                                 
* This disposition is not appropriate for publication and is not precedent 
except as provided by 9th Cir. R. 36-3. 
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Before: HAWKINS and TALLMAN, Circuit Judges 

and LEFKOW**, Senior District Judge. 

 

 Duncan K. Robertson appeals from a final 

judgment entered pursuant to Federal Rule of Civil 

Procedure 54(b), granting judgment in favor of 

defendants- appellees on some but not all of 

Robertson’s claims.1 We focus on subject-matter 

jurisdiction and, finding that it has not been 

established, remand to the district court for an 

evidentiary hearing. 

 

Robertson originally filed this action in the King 

County Superior Court on June 6, 2012, alleging 

state-law claims arising out of efforts made by 

defendants-appellees to foreclose on his property 

pursuant to a deed of trust. On November 15, 2012, 

J.P. Morgan Chase Bank, N.A. (Chase) removed the 

case to federal court, asserting that diversity of 

citizenship conferred subject-matter jurisdiction on 

the district court under 28 U.S.C. § 1332(a)(1). On 

November 23, 2012, LSI Title Agency, Inc. (LSI) filed 

a motion to dismiss the claims against it under 

Federal Rule of Civil Procedure 12(b)(6), and on 

                                                 
** The Honorable Joan Humphrey Lefkow, Senior United States District 
Judge for the Northern District of Illinois, sitting by designation. 
1 The only claims not resolved by the district court are the claims for 
monetary relief against GMAC Mortgage, LLC, Executive Trustee 
Services, LLC, Residential Funding Real Estate Holdings, LLC, 
Residential Funding Company, LLC, Residential Funding Corporation, 
and Homecomings Financial, LLC (collectively, the GMAC 
defendants), as those claims were automatically stayed under 11 U.S.C. 
§ 362(a)(1) pending the GMAC defendants’ chapter 11 bankruptcy 
proceeding in the Southern District of New York. 
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November 30, 2012, Robertson filed a motion to 

remand the case to state court asserting a series of 

defects in Chase’s notice of removal. On December 

21, 2012, LSI filed its own notice of removal, and 

Robertson filed a second motion to remand. 

The district court granted LSI’s motion to dismiss on 

February 6, 2013, and on February 19 and 20, 

respectively denied Robertson’s two motions to 

remand.  After disposing of a large portion of the 

case through dismissal and summary judgment over 

the course of the next year, the district court entered 

final judgment in favor of Chase, LSI, Bank of New 

York Mellon Trust Company, N.A. (BNY), and First 

American Title Insurance Company. Robertson 

appealed, challenging the denial of his motions to 

remand as well as the district court’s decisions on 

the merits.2 

 

 We review a district court’s denial of a motion 

to remand to state court forlack of removal 

jurisdiction de novo, see Hunter v. Philip Morris 

USA, 582 F.3d 1039, 1042 (9th Cir. 2009), keeping in 

mind that there is a “strong presumption against 

removal jurisdiction” and that the removing party 

has the burden of establishing that removal was 

proper. See Gaus v. Miles, Inc., 980 F.2d 564, 566 

(9th Cir. 1992) (internal quotation marks omitted). 

The parties do not dispute that Robertson is a citizen 

of Oregon or that more than $75,000 is in 

                                                 
2 Although Robertson’s notice of appeal was premature, a Rule 54(b) 
certification mayvalidate a prematurely filed appeal if the parties are not 
prejudiced. See Freeman v. Hittle, 747 F.2d 1299, 1302 (9th Cir. 1984). 
Here, LSI acknowledges that it is not prejudiced, LSI Br. at 1, and no 
other defendant-appellee raises the issue. 



 
 
 
 
 

24a 

controversy; the issue is whether the citizenship of 

defendants-appellees, which include corporations, 

limited liability companies, and national banking 

associations, was properly alleged. 

 

 For purposes of diversity, a corporation is a 

citizen of its state of incorporation and of the state 

where its principal place of business (i.e., its “nerve 

center”) is located. See 28 U.S.C. § 1332(c)(1); Hertz 

Corp. v. Friend, 559 U.S. 77, 80-81 (2010). A limited 

liability company “is a citizen of every state of which 

its owners/members are citizens.” Johnson v. 

Columbia Props. Anchorage, LP, 437 F.3d 894, 899 

(9th Cir. 2006). A national banking association is a 

citizen only “of the State in which its main office, as 

set forth in its articles of association, is located.” 

Wachovia Bank, N.A. v. Schmidt, 546 U.S. 303, 307 

(2006); see also Rouse v. Wachovia Mortg., FSB, 747 

F.3d 707, 715 (9th Cir. 2014). 

 

 Chase’s notice of removal contained a number 

of defects, including but not limited to its references 

to “residence” rather than citizenship. Some of these 

defects were cured by later-filed declarations, which 

we are entitled to consider, see Willingham v. 

Morgan, 395 U.S. 402, 407 n.3 (1969) (noting that “it 

is proper to treat the removal petition as if it had 

been amended to include the relevant information 

contained in the later-filed affidavits”); Cohn v. 

Petsmart, Inc., 281 F.3d 837, 840 n.1 (9th Cir. 2002) 

(similar), and other omissions were corrected by 

LSI’s notice of removal.3 Nevertheless, neither the 

                                                 
3 Robertson asserts that LSI filed its notice of removal outside of the 
thirty-day limit of 28 U.S.C. § 1446(b). The assertion is incorrect. LSI 
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notices of removal nor the supporting declarations 

(1) clarify whether the term “principal place of 

business” as it relates to Chase and BNY is meant to 

refer to those entities’ main offices as set forth in 

their articles of association; or (2) identify LSI’s 

principal place of business. Indeed, with respect to 

the latter, the declaration of Gary Finnell (a vice 

president of LSI), submitted in response to 

Robertson’s first motion to remand, merely provides 

that LSI’s principal place of business “is located in 

neither Oregon nor Washington.” Further, LSI’s 

notice of removal states that LSI is “an Illinois 

corporation with significant operational presences in 

Pennsylvania and California.” And when questioned 

at oral argument, LSI’s counsel was still unable to 

identify the precise location of LSI’s principal place 

of business. 

 

 Given defendants-appellees’ burden to 

establish complete diversity, LSI must allege its 

actual citizenship, not vague assurances that it is 

not a citizen of Washington or Oregon.4 See Kanter 

                                                                                                    
accepted service on November 21, 2012 and filed its notice of removal 
on December 21, 2012. The fact that LSI filed an  appearance in state 
court before November 21 is irrelevant, as the thirty-day period under § 
1446(b) begins to run when the defendant is properly served with 
process. Murphy Bros., Inc. v. Michetti Pipe Stringing, Inc., 526 U.S. 
344, 347–48 (1999). Moreover, Robertson’s efforts to serve LSI in 
October 2012 were ineffective because Washington law permits 
substitute service by mail under only narrow circumstances, which 
Robertson does not allege apply here. See Wash. Rev. Code §§ 
4.28.080, 4.28.100. 
4 This is particularly true given LSI’s previous representations to the 
Washington State Office of the Insurance Commissioner that its 
principal place of business is located in Bellevue, Washington. 
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v. Warner-Lambert Co., 265 F.3d 853, 857–58 (9th 

Cir. 2001) (“Since the party asserting diversity 

jurisdiction bears the burden of proof, Pfizer’s failure 

to specify Plaintiffs’ state citizenship was fatal to 

Defendants’ assertion of diversity jurisdiction.” 

(internal citation omitted)). Absent specific 

allegations, we have no way of knowing whether LSI 

is a citizen of Oregon (and therefore non-diverse) or a 

citizen of Washington (and therefore a home-forum 

defendant). Accordingly, on the record before it, the 

district court erred in denying Robertson’s motions 

to remand and in granting LSI’s motion to dismiss 

before assuring itself of its own jurisdiction. See 

Hawaii ex rel. Louie v. HSBC Bank Nevada, N.A., 

761 F.3d 1027, 1034 (9th Cir. 2014) (noting that “any 

doubt” about removal “is resolved against 

removability” (quoting Luther v. Countrywide Home 

Loans Serv. LP, 533 F.3d 1031, 1034 (9th Cir. 

2008))); Moore v. Maricopa Cty. Sheriff’s Office, 657 

F.3d 890, 895 (9th Cir. 2011) (“A federal court cannot 

assume subject-matter jurisdiction to reach the 

merits of a case.”).  

 

 Because removal was improper, we could 

remand to the district court with instructions to 

vacate all of its orders and to remand the case to the 

King County Superior Court. See 28 U.S.C. §1447(c). 

But much of the work in this case has already been 

completed, and we are prepared to resolve the 

remaining issues in the event jurisdiction is proper. 

Thus, we remand to the district court to conduct an 

evidentiary hearing to determine the location of 
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LSI’s principal place of business.5  See Valdez v. 

Allstate Ins. Co., 372 F.3d 1115, 1118 (9th Cir. 2004) 

(remanding for a determination of jurisdiction when 

the record did not indicate whether removal was 

proper). If the district court concludes that LSI is not 

diverse or is a home-forum defendant, the district 

court should vacate all of its orders and remand to 

state court.6 See id. If, on the other hand, the district 

court determines that defendants-appellees have 

established complete diversity by a preponderance of 

the evidence, this panel retains jurisdiction over all 

further proceedings, including review of Robertson’s 

case on the merits. See id. 

 

 We award costs on appeal to Robertson. 

 

 REMANDED. 

 

                                                 
5 The district court should also determine the location of Chase’s and 
BNY’s main offices, although the parties seem to agree that Chase’s is 
located in Columbus, Ohio and that BNY’s is located in Miami, Florida. 
6 If the district court decides to do so, that decision can apply fully to the 
GMAC defendants without violating the automatic stay provision of 11 
U.S.C. § 362(a)(1) because the dismissal would not be on the merits and 
thus would be consistent with the purposes of the statute. See Dean v. 
Trans World Airlines, Inc., 72 F.3d 754, 756 (9th Cir. 1995). 
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APPENDIX H 
 

UNITED STATES DISTRICT COURT WESTERN 

DISTRICT OF WASHINGTON 

AT  SEATTLE  

 

 

CASE NO. C12-2017-MJP  

 

DUNCAN K ROBERTSON, 

Plaintiff, 

v. 

 

GMAC MORTGAGE LLC, et. al. 

 

Defendants 

 

[FILED: JUNE 16, 2016] 

 

 

FINDINGS OF FACT AND CONCLUSIONS OF 

LAW 

 

 THIS MATTER comes before the Court on 

remand from the Ninth Circuit Court of Appeals.  

(Dkt. Nos. 220, 224.)  In its Memorandum of January 

5, 2016, the Ninth Circuit panel remanded to the 

district court the task of conducting an evidentiary 

hearing to determine the following: 

 1)  The location of the main office of J.P. Morgan 

Chase Bank, N.A. (“Chase”) (Dkt. No. 220 at 6 n.5); 

 2)  The location of the main office of Bank of 

New York Mellon Trust company, N.A. (“BNY”) (Dkt. 

No. 220 at 6 n.5): and 
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 3)  The principle place of business of LSI Title 

Agency, Inc. (“LSI”) (Dkt. No. 220 at 6-7). 

 Testimony was taken on June 10th and June 

14th, 2016, from John Simionidis, Michael 

Thompson, Albert Verkuylen, Cheryll Penn, and 

Duncan Robertson. Based on the testimony and 

exhibits received and the arguments made, the Court 

now makes and enters the following findings of fact 

and conclusions of law. 

Findings of Fact 

Chase 

 Exhibits 501 and 502 establish through 

certified Articles of Association that the main office 

of the association is located in Columbus, Ohio as of 

January 30, 2008, through April 19, 2016.  

 

BNY 

 Exhibit 302 establishes through Articles of 

Association that the main office of the association is 

located in Los Angeles, California, as of July 1, 2008.  

 

LSI 

 1. Exhibit 200 establishes through Articles of 

Incorporation that LSI is incorporated in the state of 

Illinois. 

 2. In 2012, at the time this suit was filed and 

removed, LSI conducted business in several 

locations. Its president, senior vice president, chief 

title officer, and other vice presidents worked out of 

Irvine, California. LSI’s high-level decision making 

was conducted in California.  
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 3. In 2014, LSI changed its name to Service 

Link Title Agency, Inc. (“Service Link”) and is 

incorporated in the state of Illinois. 

 4. Service Link’s corporate headquarters are 

located in Coraopolis, Pennsylvania, where high-level 

decision making is conducted.  

 5. Neither LSI nor Service Link have or had a 

center for decision making in Washington or Oregon, 

and neither have or had officers or employees in 

Washington or Oregon.  

 6. Representations were made to Washington’s 

Office of the Insurance Commissioner that LSI had a 

mailing address in Bellevue, Washington.  

 7. Duncan Robertson, by drafting a declaration 

for Ms. Cheryll Penn, an employee of the Office of the 

Insurance Commissioner, inserted confusion into the 

court record by identifying the Bellevue, Washington 

address as a “principle place of business” for LSI. In 

fact, the documents establish a mailing address and 

not a nerve center for LSI. Ms. Penn, the declarant, 

was confused by the term of art used by Mr. 

Robertson.  

 8. Mr. Robertson is a citizen of Oregon. 

 

Conclusions of Law 

 

1. The burden of proof on the removing parties is 

preponderance of the evidence.  

 

2. This Court has jurisdiction and removal was 

proper.  

 

3. Complete diversity existed between all Parties at 
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the time of filing, at the time of removal, and at the 

time judgment was entered.  

 

4. Mr. Robertson is a citizen of Oregon.  

 

5. Chase is a citizen of Ohio. See Rouse v. Wachovia 

Mortgage, FSB, 747 F.3d 707, 708 (9th Cir. 2014) 

(citing Wachovia Bank v. Schmidt, 546 U.S. 303, 314, 

318-19 (2006)).  

 

6. BNY is a citizen of California. See id.  

 

7. LSI (which has become Service Link) is a citizen of 

Illinois through its incorporation in that state. LSI 

had its nerve center and principle place of business 

in California in 2012 and in Pennsylvania in 2014. 

Accordingly, LSI was a citizen of California in 2012 

and of Pennsylvania in 2014. See Hertz Corp. v. 

Friend, 559 U.S. 77, 92-96 (2010).  

 

8. LSI is not a home-forum defendant.  

 

9. The panel of the Ninth Circuit Court of Appeals 

retains jurisdiction over all further proceedings.  

 

The clerk is ordered to provide copies of this order to 

all counsel.  

 

Dated this 16th day of June, 2016. 

 

       /s/_____________________ 

Marsha J. Pechman  

United States District Judge 
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APPENDIX I 

 

UNITED STATES DISTRICT COURT  

WESTERN DISTRICT OF WASHINGTON 

AT  SEATTLE  

 

 

CASE NO. C12-2017-MJP  

 

DUNCAN K ROBERTSON, 

Plaintiff, 

v. 

 

GMAC MORTGAGE LLC, et. al. 

 

Defendants 

 

[FILED: NOVEMBER 14, 2013] 

 

 

ORDER GRANTING MOTIONS  

(DKT. NOS. 114, 115) 

 

 This matter comes before the Court on 

Defendants J.P. Morgan Chase and BankOne 

National Association’s motion to dismiss.1 (Dkt. No. 

114) Defendants GMAC Mortgage, LLC, Executive 

Trustee Services, LLC, Residential Funding Real 

Estate Holdings, LLC, Residential Funding 

                                                 
1 Chase is the successor by merger to Bank One National Association. 
For convenience, the Court refers to them both as ―Chase.‖ 
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Corporation, Residential Funding Company, LLC, 

and Homecomings Financial, LLC (collectively, the 

―GMAC Defendants‖) join in the motion and also 

move for summary judgment on two of Plaintiff’s 

claims. (Dkt. No. 115.) Having reviewed the motions, 

Plaintiff’s responses (Dkt. Nos. 118, 120), the replies 

(Dkt. Nos. 119, 124), and all related papers, the 

Court GRANTS the motions. 

Background 

 This case concerns a piece of property in 

Seattle, Washington, currently owned by Plaintiff 

Duncan Robertson. (Dkt. No. 4–1 at 4.) The relevant 

facts of this case begin in 1999 when the property’s 

prior owner, Linda Nicholls, executed an adjustable 

rate note for $100,000 from Old Kent Mortgage 

Company. (Dkt. No. 64–1 at 4.) Ms. Nicholls 

inherited the property from her mother. To secure 

the note, Nicholls executed a Deed of Trust against 

the property in favor of Old Kent Mortgage. (Dkt. No. 

51–1 at 15.) The Nicholls Deed of Trust was recorded 

in King County. (Id. at 2.) Since 1999, the Nicholls’ 

Note and Deed of Trust have been assigned several 

times. Plaintiff has never been a party to those 

instruments.  

 

 In 2006, Nicholls borrowed money from 

Plaintiff. The loan was secured by a thirdposition 

deed of trust, which was junior to the Nicholls’ Deed 

of Trust. (Dkt. Nos. 51–3, 51–4). Nicholls defaulted 

on the loan from Robertson. Robertson then 

foreclosed on his deed of trust. In the resulting non-

judicial foreclosure sale, Robertson purchased the 

property. (Dkt. No. 51–2 at 2.) The Nicholls’ Deed of 

Trust continued to encumber the property, even after 
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Robertson’s foreclosure on the junior obligation. 

 Robertson wanted to pay off the Nicholls’ 

senior deed of trust obligation. Most of his claims 

asserted in this case involve these alleged attempts. 

(Dkt. No. 4-1 at 11.) Defendant Homecomings for 

example, told him the Nicholls’ Deed of Trust and 

Note were not assumable. He made several offers to 

satisfy Nicholls’ obligation, but he alleges none were 

accepted by Homecomings or other Defendants. (Dkt. 

No. 4-1 at 11.) At least two non-judicial trustee sales 

were scheduled, but eventually cancelled. (Dkt. No. 

4-1 at 22.) Robertson is still in possession of the 

property.  

 

 Plaintiff initiated this case in King County 

asserting 12 causes of action against various parties 

who had dealings with the Nicholls’ Deed of Trust. 

(Dkt. No. 4-1.) Defendants removed the case to this 

Court. (Dkt. No. 1) Trial is scheduled for January 

2014. All but two claims against GMAC remain 

stayed however, due to its Bankruptcy filing. (Dkt. 

No. 55.)  

 

 Defendant Chase moves for dismissal because 

even if the allegations in the complaint are taken as 

true, Robertson fails to state a claim. (Dkt. No. 114.) 

GMAC Defendants join in that motion as to two of 

the claims asserted by Plaintiff: declaratory 

judgment and quiet title.2 GMAC Defendants also 

move for summary judgment on these two claims.  

Discussion 

                                                 
2 GMAC Defendants have filed for Bankruptcy, which stays all but these 
two claims. (See Dkt. No. 55.) 
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 A. Motion to Dismiss  

 A motion to dismiss under Rule 12(b)(6) may 

be based on either the lack of a cognizable legal 

theory or the absence of sufficient facts alleged under 

a cognizable legal theory. Balistreri v. Pacifica Police 

Department, 901 F.2d 696, 699 (9th Cir. 1990). 

Material allegations are taken as admitted and the 

complaint is construed in the plaintiff's favor. 

Keniston v. Roberts, 717 F.2d 1295 (9th Cir. 1983). 

―While a complaint attacked by a Rule 12(b)(6) 

motion to dismiss does not need detailed factual 

allegations, a plaintiff’s obligation to provide the 

grounds of his entitlement to relief requires more 

than labels and conclusions, and a formulaic 

recitation of the elements of a cause of action will not 

do.‖ Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 

555 (2007) (internal citations omitted).  

 

1. Declaratory Judgment  

 

 Under Washington’s Declaratory Judgment 
Act, courts are authorized to ―declare rights, status 

and other legal relations.‖ Nollette v. Christianson, 
115 Wn.2d 594, 598 (1990). Absent major issues of 

public importance, a justiciable controversy must 

exist before a court’s jurisdiction may be invoked 
under the act. Kitsap County v. Smith, 143 Wn. App. 

893, 902-903 (2008). For a declaratory judgment, a 

justicibable controversy is ―… an actual, present 
and existing dispute, or the mature seeds of one, as 

distinguished from a possible, dormant, hypothetical, 

speculative or moot disagreement…‖ Id., quoting 
Nollette, 115 Wn.2d at 599.  
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 Here, Robertson asks for a declaratory 

judgment that (1) Defendants have violated the laws 
of the State of Washington in their efforts to hold 

foreclosure sales of the property, (2) Defendants are 

not entitled to conduct a foreclosure sale of the 
property, (3) the Nicholls’ Deed of Trust is and 

should be declared void, invalid, and of no further 

force or effect as a lien against the Property records. 
(Dkt. No. 4-2 at 2.) Because Robertson is a stranger 

to the Nicholls’ Deed of Trust, which precludes his 

challenge to any procedural irregularities with the 
foreclosure process under the Deed of Trust Act 

(DTA), and because he fails to establish the Nicholls’ 

Deed of Trust is invalid, the Court dismisses the 
Declaratory Judgment claim against Chase and 

GMAC Defendants. 

 

a. Deed of Trust Act related claims 

 

 First, Plaintiff is under the mistaken belief 
that he has standing to challenge any aspect of 

Defendants’ past efforts to foreclose on the property. 
The point of the Deed of Trust Act is to protect 

borrowers from harsh practices by lenders during 

non-judicial foreclosures. Walker v. Quality Loan 
Serv. Corp., ___ Wn. App. ___, 2013 WL 3989666 

(Div.1, Aug. 5, 2013). When in the course of a non-

judicial foreclosure sale, a lender violates the terms 
of the DTA, in some instances, a borrower may sue 

for damages.3 Id. Notably, the class of persons 

entitled to bring suit under the DTA for damages is 

                                                 
3 This Court has certified questions to the Washington Supreme Court 
on whether a claim for damages exists for procedural violations of the 
DTA in the absence of a non-judicial foreclosure sale. See Frias v. 
Asset Foreclosures Services, Inc. et al, 2:13-cv-00760-MJP. 
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limited to those persons with a financial stake in the 

loan transaction – the borrower or grantor. RCW 
61.24.127(1). It is in the latter category—grantor— 

that Robertson claims to belong. (Dkt. No. 118 at 11.) 

His argument is entirely based on his current 
ownership of the property. (Id. at 12) Under 

Robertson’s theory, anyone who purchases property 

subject to a senior lien or deed of trust obligation 
automatically obtains ―grantor‖ status under the 

DTA. Robertson offers no authority to support his 

theory. And, in the context of the DTA, Washington 
courts have exclusively used the term ―grantor‖ for 

those parties who have a financial stake in the deed 

of trust. See e.g. Rucker v. Novastar Mortg., Inc., --- 
P.3d ----, 2013 WL 5537301 (Div.1, August 05, 

2013)(party to deed of trust is the grantor); Umpqua 

Bank v. Santwire, 175 Wn. App. 1068 at *3 (Div. 1, 
2013) (explaining the relationship between parties in 

the note and deed of trust as ―the borrower becomes 

the grantor of the deed of trust and the lender is the 
beneficiary.‖); Barnhart v. Fidelity Nat. Title Ins. 

Co., 2013 WL 5739023 *2 (Oct. 2, 2013, 

E.D.Wash.)(holding daughter of borrower had no 
claim under the DTA where she was not a party to 

the loan agreement.)  

 

 Nor does the statute itself support the theory 
that Robertson is a ―grantor.‖ The DTA defines 

grantor as: ―a person, or its successors, who 

executes a deed of trust to encumber the person’s 
interest in property as security for the performance 

of all or part of the borrower’s obligations.‖ RCW 

61.24.005(7). From the plain language of that 
provision, it cannot be inferred that a ―grantor‖ is 

any person with an interest in the property. 

Robertson never executed the Nicholls’ Deed of Trust 
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nor is he a successor to Ms. Nicholls. (Dkt. 118 at 

12.) Robertson also attempts to use the ―successor‖ 
definition in the Nicholls’ Deed of Trust to piggyback 

his way into rights under the DTA. He ignores, 

however, the entirety of the provision, which 
requires a person, who has an ownership interests in 

the property and who seeks to enjoin a foreclosure 

sale to assume the borrowers’ obligations under the 
security instrument in writing and for that proposal 

to be approved by the lender. (Dkt. Nos. 51-1 at 65.) 

Here, Robertson has not assumed those obligations; 
Defendants have no duty to him. Consequently, 

there is no controversy for this Court to resolve.  

 

 The only limited standing Robertson may have 
is to cure the default on the Nicholls’ Deed of Trust if 

a sale were pending:  

 

the borrower, grantor, any guarantor, any 
beneficiary under a subordinate deed of 

trust, or any person having a subordinate 

lien or encumbrance of record on the trust 
property or any part thereof, shall be 

entitled to cause a discontinuance of the 

sale proceedings by curing the default or 
defaults set forth in the notice, which in 

the case of a default by failure to pay, 

shall be by paying to the trustee  

 

RCW 61.24.090. But no sale is pending and this is 
not the issue before the Court. Instead, Robertson 

asks the Court to declare has rights under a statue 
that simply does not recognize any duty owed to him 

by Chase or GMAC Defendants. Plaintiff bought a 

piece of property encumbered by a Deed of Trust, his 
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current ownership of the property does not serve as a 

basis for a declaratory judgment under the DTA.  

 

 In response to this motion, Plaintiff for the 
first time argues that the DTA is unconstitutional. 

Even if this claim were properly pled in a response 
brief, it fails because Plaintiff does not show he first 

gave notice to the Washington Attorney General, a 

pre-requisite for a constitutional challenge. RCW 
7.24.110. 

  

b. Invalidity of Nicholls Deed of Trust  

 

 Robertson also asks the Court to declare the 
Nicholls’ Deed Trust void on the basis that Linda 

Nicholls lacked title when she executed that 

document. (Dkt. No. 120 at 14.) He alleges―Nicholls 
had no power to grant the Nicholls DOT on 

November 1, 1999,‖ thus rendering that document, 

and its encumbrance on the property void. (Dkt. No. 
4-1 at 9.) This Court has already rejected this 

argument, finding Robertson fails to allege sufficient 

facts to support it and/or offer evidence to this point. 
(Dkt. No. 111 at 2.) In addition, the record also 

refutes Robertson’s allegations because it shows Ms. 

Nicholls’ inherited the property from her mother. 
(Dkt. No. 64-1 at 2.) The Statutory Warranty Deed 

acknowledges the transfer to Linda Nicholls 

―pursuant to King County Probate Court Order 
Filed October 11, 1999…in re Estate of Thelma 

Louise…Deceased.‖ (Id.) This is consistent with RCW 

11.04.250, which mandates that when a person with 
interest in real property dies, the title vests 

immediately in the deceased heirs. Consequently, 

Nicholls acquired her ownership in the property 
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immediately upon the death of her mother and 

before executing the Deed of Trust. 

 

 Because Plaintiff fails to allege sufficient facts 
showing a controversy exists or that he is entitled to 

a declaratory judgment, the Court DISMISSES his 
claims against Chase and GMAC Defendants. 

 

 2. Quiet Title 

 Washington law provides in a quiet title 
action, ―The plaintiff … shall set forth in his 

complaint the nature of his estate, claim or title to 
the property, and the defendant may set up a legal 

or equitable defense to plaintiff’s claims; and the 

superior title, whether legal or equitable, shall 
prevail.‖ RCW 7.28.120. A quiet title action may only 

be brought against a tenant in possession or a 

―person claiming title or some interest‖ in the 
property. RCW 7.28.010. It is an equitable 

mechanism designed to resolve competing claims of 

ownership. Walker, ––– Wn. App. at ––––, 308 P.3d 
716. Moreover, it is a long-standing principle that 

―[t]he plaintiff in an action to quiet title must 

succeed on the strength of his own title and not on 
the weakness of his adversary.‖ Desimone v. Spence, 

51 Wn.2d 412, 415, 318 P.2d 959 (1957). 

 

3. Criminal Profiteering 

 Washington enacted the Criminal Profiteering 

Act, RCW 9A.82, or ―little RICO‖ to combat 
organized crime. Winchester v. Stein, 135 Wn.2d 

835, 849 (1998). The statute requires an injury to a 

person, business or property by an act of criminal 
profiteering, which requires a commission of specific 

enumerated felonies for financial gain, that is part of 
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a pattern of criminal profiteering (three or more acts 

within a five year period that are similar or 
interrelated to the same enterprise) and damages. 

RCW 9A.82.010(4). 

 

 Robertson alleges no basis on which Chase can 
be liable under RCW 9A.82: he alleges neither the 

elements of fraud or any of the felonies listed in the 

statute. Stiley v. Block, 130 Wn.2d 486 (1996). Nor 
does he identify a criminal enterprise with any 

specificity. Fed. R. Civ. P. 9(b). He fails to plead a 

claim for Criminal Profiteering Act, the Court grants 
the motion as to Defendant Chase. 

 

4. Consumer Protection Act Claim 

The CPA prohibits ―[u]nfair methods of competition 
and unfair or deceptive acts or practices in the 

conduct of any trade or commerce.‖ RCW 19.86.020. 
A private cause of action exists under the CPA if (1) 

the conduct is unfair or deceptive, (2) occurs in trade 

or commerce, (3) affects the public interest, and (4) 
causes injury (5) to plaintiff's business or property. 

Hangman Ridge Training Stables, Inc. v. Safeco Title 

Ins. Co., 105 Wn.2d 778, 780 (1986). 

 

 Robertson asserts a claim for violations of the 
CPA, but fails to allege any facts underpinning a 

deceptive or unfair business practice by Defendants. 
Whether an act is unfair or deceptive is a question of 

law. Leingang v. Pierce County Med. Bureau, Inc., 

131 Wn.2d 133, 150 (1997). Washington courts have 
held that a deceptive act must have the capacity to 

deceive a substantial portion of the population (Sing 

v. John L. Scott, Inc., 134 Wn.2d 24, 30 (1997)) and 
―misleads or misrepresents something of material 
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importance.‖ Holiday Resort Cmty. Ass'n v. Echo 

Lake Assocs., LLC, 134 Wn. App. 210, 226 (2006). 
Robertson’s claim is premised on the notion that: 

―Chase recorded (or authorized) the placement of 

documents in the public record which made false 
claims of authority or transaction, deceiving Plaintiff 

and the general public.‖ But, as Chase correctly 

argues, it had no obligation to him (as he is a third 
party) nor is his claim actionable. See Centurion 

Props., III, LLC v. Chicago Title Ins. Co., 2013 WL 

3350836, *4, *6- *7 (E.D. Wash. July 3, 2013) 
(rejecting duty to third parties to ensure accuracy of 

recorded documents and dismissing tort claim as 

disguised slander-of-title claim). 

 

 Likewise, he fails to show any injury to 
business or property, which was caused by a 

deceptive act. ―Personal injuries, as opposed to 
injuries to business or property, are not compensable 

and do not satisfy the injury requirement.‖ Panag v. 

Farmers Ins. Co. of Wash., 166 Wn.2d 27, 57 (2009). 
To show causation, ―plaintiff must establish that, 

but for the defendant’s unfair or deceptive practice, 

the plaintiff would not have suffered an injury.‖ 
Indoor Billboard/Wash., Inc. v. Integra Telecom of 

Wash., Inc., 162 Wn.2d 59, 84 (2007). Robertson 

claims he took out loans in the hopes of paying off 
the Nicholls’ Deed of Trust. An existing obligation—a 

lien on the property—does not constitute an injury. 

Nor does Robertson show the supposed injury 
resulted from Chase’s actions. The Court GRANTS 

the motion to dismiss the CPA claim against Chase. 

 

B. GMAC’s Summary Judgment Motion 
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 GMAC Defendants echo Chase’s arguments in 

their motion for summary judgment, urging the 
Court to dismiss Robertson’s claims for declaratory 

judgment and quiet title.  

 

 A party is entitled to summary judgment of its 
claims when ―there is no genuine dispute as to any 

material fact and the movant is entitled to judgment 

as a matter of law.‖ Fed.R.Civ.P. 56(a). As the 
moving party, the GMAC Defendants bear the initial 

burden of demonstrating the absence of a genuine 

issue of material fact for trial. Anderson v. Liberty 
Lobby, Inc., 477 U.S. 242, 256 (1986). Once the 

GMAC Defendants meet that initial burden, ―the 

burden shifts to [Defendants] to set forth, by 
affidavit or as otherwise provided in Rule 56, specific 

facts showing that there is a genuine issue for trial.‖ 

FTC v. Stefanchik, 559 F.3d 924, 928 (9th Cir.2009). 

 

1. Declaratory Judgment 

 This Court, in the preceding pages, held that 
as a matter of law Plaintiff lacks standing to bring 

DTA related claims because the statute does not 

confer any procedural rights to thirdparties. 
Defendants owed him no duty nor is the Nicholls’ 

Deed of Trust void. Because Plaintiff’s claim for 

declaratory judgment against the GMAC Defendants 
is identical the claim asserted against Chase, the 

Court adopts the reasoning discussed above. As such, 

Plaintiff’s claim for declaratory judgment against the 
GMAC Defendants also fails as a matter of law. 

 

2. Quiet Title 

 Plaintiff’s claim to quiet title against the 
GMAC Defendants also fails for the same reasons as 
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discussed above. In particular, to succeed on this 

claim Plaintiff must show his title is superior. The 
record on this issue is identical to what the Court 

considered on Chases motion: a copy of the Nicholls’ 

Deed of Trust, the Nicholls’ Note, and the complaint. 
Again, in the light most favorable to Robertson, the 

Court finds the record lacks any genuine factual 

dispute that would support quieting title to the 
property in favor of him. Instead, the Nicholls’ Deed 

of Trust encumbers the property, just as it did when 

Plaintiff purchased it. 

 

Conclusion 

 Viewing the facts in the light most favorable 
to Plaintiff, the claims alleged against Chase in this 

case are not plausible. The Court GRANTS 

Defendant Chase’s motion. Further, the Court also 
GRANTS the GMAC Defendants’ motion for 

summary judgment on the declaratory and quiet title 

claims because these claims fail as a matter of law. 

 

The clerk is ordered to provide copies of this order to 
all counsel. 

 

Dated this 14th day of November, 2013. 

 

/s/_________________________________  

Marsha J. Pechman  

Chief United States District Judge 
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APPENDIX J 

 

UNITED STATES DISTRICT COURT  

WESTERN DISTRICT OF WASHINGTON 

AT  SEATTLE  
 

 

CASE NO. C12-2017-MJP  

 

DUNCAN K ROBERTSON, 

Plaintiff, 

v. 
 

GMAC MORTGAGE LLC, et. al. 

 

Defendants 
 

[FILED: FEBRUARY 20, 2013] 

 

 

ORDER DENYING MOTION FOR REMAND 

 
 

 This matter comes before the Court on 

Plaintiff’s motion to remand. (Dkt. No. 52, 54.) This 

is Plaintiff’s second motion to remand. (See Dkt. No. 

17.) This Court denied the first, finding removal was 

timely, the parties diverse, and jurisdiction proper 

under 28 U.S.C. §1332. (Dkt. No. 82.) Having 

reviewed this second motion, Defendants’ 

responses (Dkt. No. 59, 63), and all related papers, 

the Court DENIES Plaintiff’s request to remand this 

case back to state court. 
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 A majority of the arguments raised in 

Plaintiff’s motion to remand have already been 

addressed in the Court’s previous order, which 

denied his first motion to remand. The Court does not 

repeat its rationale here. (See Dkt. No. 82.) In sum, 

the Court again finds Defendants properly removed 

this case, the parties diverse, and jurisdiction 

proper under 28 U.S.C. §1332. 

 The only remaining issue is Plaintiff’s 

request for attorney fees and costs because he has 

twice moved for remand. Having found removal 

proper, this Court finds no basis to award attorney 

fees and costs to  him. 

The clerk is ordered to provide copies of this order to 

all counsel. 

Dated this 20th day of February, 2013. 

/s/_________________________________  

Marsha J. Pechman 

Chief United States District Judge 
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Appendix E APPENDIX K 
 

UNITED STATES DISTRICT COURT  

WESTERN DISTRICT OF WASHINGTON 

AT  SEATTLE  
 

 

CASE NO. C12-2017-MJP  

 

DUNCAN K ROBERTSON, 

Plaintiff, 

v. 
 

GMAC MORTGAGE LLC, et. al. 

 

Defendants 

 

[FILED: FEBRUARY 20, 2013] 
 

 

ORDER DENYING MOTION FOR PROOF OF 

AUTHORITY AND DENYING MOTION TO 

REMAND 

 
 

 This matter comes before the Court on 

Plaintiff’s motion for proof of authority and 

motion to remand. (Dkt. Nos. 16, 17.) Having 

reviewed the motions, Defendants’ responses 

(Dkt. Nos. 23, 24, 29), Plaintiff’s replies (Dkt. 

Nos. 34, 36, 37) and all related filings, the Court 

DENIES the motions. 
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 Background 

 This case is about title to a piece of property. 
For the present  motions,  only  the  facts related  

to Defendants’ removal of this case from state court 
are salient. This Court has previously detailed 

Plaintiff’s allegations and therefore does not repeat 

them here. (Dkt. No.  58.) 

 The parties agree on the procedural aspects of 

this case. Plaintiff sued Defendants in King County 
Superior Court on June 6, 2012. (Dkt. No. 4.) He 

attempted to serve Defendant JP Morgan Chase 

(“Chase”) through substituted service, by filing the 
complaint and summons with the Washington State 

Secretary of State. (Dkt. No. 17-1 at 9.) The 

Secretary of State received copies of these documents 
on October 16, 2012. (Dkt. No. 2 at 2.) Chase received 

the summons and complaint on October 25, 2012.1 On 

November 15, 2012, Chase removed the case to this 
Court. 

Counsel for Chase obtained the consent of all parties 
prior to removal. (Dkt. No. 25 at 2.) For reasons 

unknown to the Court, the notice of removal did not 

indicate if Residential Funding Company LLC also 
consented. The record before the Court on these 

motions, however, shows Residential Funding 

Company LLC had in fact consented before Chase 
removed the case. 

 For purposes of diversity under 28 U.S.C. 
§1332, the notice of removal established the 

                                                 
1 The Court notes Plaintiff believes that Chase received copies 

of the complaint and summons on October 22, 2012. Because 

this is within the 30-day clock for removal under the statute, 

even if this fact were true, it does not affect this Court’s order. 
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citizenship of each of the Defendants: GMAC 

Mortgage, LLC is a Delaware limited liability 
company;  Residential  Funding Real  Estate 

 

 Holdings, LLC is a Delaware limited liability 
company; Residential Funding Company LLC was 

a Delaware corporation (but is no longer in 

existence); Homecomings Financial, LLC is a 
Delaware limited liability company; Chase is a 

national banking association with its principal place 

of business in Columbus, Ohio; Bank One National 
Association was organized under the laws of Delaware 

but was acquired by Chase in 2004; Bank of New 

York Mellon Trust Company, N.A., is a nationally 
chartered trust company with its principal place of 

business in Miami, Florida; First American Title 

Company is a California corporation; Executive 
Trustee Services, LLC is a Delaware limited 

liability company; LSI Title Agency, Inc. is an Illinois 

corporation. (Dkt. No. 1 at 3.) In response to 
Plaintiff’s motion to remand, Defendants have 

individually verified their citizenship. (Dkt. Nos. 25-

28.) 
 

Analysis 
 

 Plaintiff moves this Court for “Proof of 
Authority to Represent and Response to Voir Dire” 

and to Remand the case back to King County 

Superior Court. Finding neither motion has merit, 
the Court DENIES both. Each is discussed in turn. 

 

1.   Motion for Proof of Authority 
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 Plaintiff moves for “proof of authority,” to 

clarify the “attorney-client relationships in this 
matter, and as  to whether all necessary defendants 

have been joined.” (Pl. Br. at 3, Dkt. No.  16.)  In  

essence,  Plaintiff seeks to pierce the attorney-
client relationship anddisclose communications 

between Defendants and their counsel. This motion 

is wholly  without  merit,  unnecessary and is 
frivolous. Counsel for each Defendant is licensed to 

practice law in Washington and admitted to practice 

law in this Court. Defense counsels’ representations 
to this Court are sufficient to show they have been 

authorized to represent their clients. The motion is 

DENIED. 
 

   2.   Motion to Remand 
 

 Defendant moves to remand the case back to 
King County Superior Court. (Dkt. No. 17.) He 

identifies four deficiencies with removal. None have 

merit. 
 

 First, removal of this case from state-court 
was not untimely. Federal law requires a defendant 

to remove the action within 30 days of receipt of the 

summons and complaint. 28 U.S.C. §1446(b)(1). 
Plaintiff had originally served the Washington 

Secretary of State on October 16, 2012. Chase, the 

removing Defendant, received the summons and 
complaint on October 25, 2012. Chase filed for 

removal on November 15, 2012. Because the removal 

clock is triggered by a defendant’s actual receipt of 
the summons and complaint, removal was timely. 

 

 Second, Plaintiff claims this Court lacks 
subject matter jurisdiction. Defendants removed the 
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case and invoked this Court’s jurisdiction under 28 

U.S.C. §1332(a). Plaintiff appears to argue that he is 
a resident of Oregon and jurisdiction improper 

because no party is a citizen   of Washington. 

Plaintiff misunderstands the nature of jurisdiction 
under 28 U.S.C. §1332(a),  which    requires the 

matter in controversy to exceed $75,000, exclusive of 

interest and costs, and is between “citizens of a 
foreign state.” 28 U.S.C. §1332(a). Because Plaintiff 

is a resident of Oregon and no Defendant is also 

incorporated or has its principal place in Oregon, the 
parties are completely diverse. 

 

 The record before this Court also establishes 
all Defendants consented to removal. The 

Declaration William Fig shows Residential Funding 

Company LLC consented to remove the matter, even 
if they were not listed in the original notice of 

removal. (Dkt. No. 28.) The Court declines the 

hyper-technical position taken  by Plaintiff, when all 
Defendants had in fact consented to removal. 

 

 Finally, Plaintiff incorrectly assumes this 
Court can decline jurisdiction over his state law 

claims. As discussed in the preceding paragraphs, 
this Court has jurisdiction under 28 U.S.C. §1332(a). 

“The diversity statute, unlike the supplemental 

jurisdiction statute, does not afford district courts 
the discretion to decline jurisdiction over state law 

claims.” BNSF Ry. Co. v. O’Dea, 572 F.3d 785, 793 

n.2 (9th Cir. 2009). Consequently, this Court must 
exercise jurisdiction over all of Plaintiff’s claims. 

 

 The Court DENIES the motion to remand. 

3.  Plaintiff must comply with Civil Rule 11 
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 Although Plaintiff is pro se, he is, nonetheless, 

required to comply with the requirements under the 
Federal Rules of Civil Procedure that claims are 

supported by existing law, the factual contentions 

have evidentiary support, and are not presented for 
an improper purpose. Fed. R.  Civ. P. 11(b); Warren 

v. Guelker, 29 F.3d 1386, 1388 (9th Cir. 1994) (Civil 

Rule 11 pleading requirements and sanctions apply 
to pro se litigants). Mr. Robertson is notified that, 

pursuant to Rule 11(c), future filings containing 

frivolous legal arguments or factual contentions 
without evidentiary support, like the claims 

asserted here, may lead to sanctions which may 

include payment of a penalty as well as reasonable 
attorney’s fees and other expenses. 

Conclusion 

 The Court DENIES the motion for proof of 
authority because it is frivolous and without merit. 

(Dkt. No. 16.) Because complete diversity exists and 

removal was timely, the Court DENIES the motion to 
remand. (Dkt. No. 17.) Moreover, Plaintiff is on notice 

that his future motions and arguments must be 

reasonably based in law or fact. Failure to comply 
with this requirement may lead to sanctions. The 

clerk is ordered to provide copies of this order to all 

counsel. 
 

Dated this 19th day of February, 2013. 

 

/s/_                                                    x 

Marsha J. Pechman 

Chief United States District Judge 
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APPENDIX L   

UNITED STATES DISTRICT COURT  

WESTERN DISTRICT OF WASHINGTON 

AT  SEATTLE  
 

 

CASE NO. C12-2017-MJP  

 

DUNCAN K ROBERTSON, 

Plaintiff, 

v. 
 

GMAC MORTGAGE LLC, et. al. 

Defendants 
 

[FILED: FEBRUARY 20, 2013] 
 

 

ORDER GRANTING DEFENDANT LSI 

TITLE AGENCY, INC.'S MOTION TO 

DISMISS AND DENYING LEAVE TO AMEND 

 

 

 THIS MATTER comes before the Court on 

Defendant LSI Title Agency, Inc.’s motion to dismiss 

for failure to state a claim pursuant to Fed. R. Civ. P. 

12(b)(6) and in the alternative, their motion to strike 

pursuant to Fed. R. Civ. P. 12(f). (Dkt. No. 11.) The 

Court has considered the motion, Plaintiff’s 

response, which includes a motion to amend (Dkt. 

No. 40), Defendant’s reply (Dkt. No. 48) and all 

related materials in the docket. The Court GRANTS 

the motion and DISMISSES LSI Title Agency, Inc. 

from this case. Because the motion to dismiss is 
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granted, the motion to strike will not be addressed. 

The Plaintiff’s motion to 

 amend is DENIED.

Background 

This case is about the title to a piece of property, 

and features a wide variety of claims and defendants. 
At issue in this motion to dismiss are the claims 

against Defendant LSI Title Agency, Inc. (“LSI”). 

While additional facts are given as background, 
only the allegations against LSI are pertinent here. 

Plaintiff’s allegations begin on October 7, 2008, 

when Plaintiff Duncan K. Robertson acquired 
property commonly known as 12002 4th Avenue 

Southwest, Seattle, WA, 98146 (“the property”). 

(Dkt. No. 11 at n. 1.) Robertson paid King County 
property taxes on the property from November 

2009 through the present. (Dkt. No. 4-1 at 8.) 

Following the purchase, Robertson began the process 
of marketing the property, and attempted to 

ascertain, pay and extinguish all valid continuing 

liens and encumbrances recorded against the 
property in an effort to clear his title. (Id. at 9.) 

 

In November of 1999 Linda C. Nicholls, as a 

borrower/ trustor, signed a Deed of Trust relating to 
the property in favor of Old Kent Mortgage Company 

(“Old Kent”), the lender/beneficiary (“Nicholls DOT”). 

(Dkt. No. 11 at 2.) This DOT was discovered by 
Robertson as one of the continuing encumbrances to 

the property. Robertson claims Nicholls acquired 

her interest in the property by way of a Personal 
Representative’s Statutory Warranty Deed dated 

November 5, 1999, and that she had no power to 

grant the Nicholls DOT. (Dkt. No. 4-1 at 9.) 
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Robertson claims Defendant Homecomings acted 

or claimed to act as a servicer for  the Nicholls DOT.    
(Id.)  He claims he attempted to pay off the Nicholls 

DOT with Homecomings, that Homecomings told 

him the Nicholls loan was not assumable, that he 
provided Homecomings with his information and 

told them he would pay off the DOT through escrow, 

and that Homecomings agreed to provide him with a 
pay off statement. (Id. at 10.) Robertson says in 

reliance on Homecoming’s promise to send him   a 

pay off statement, he took a $26,000 draw on his Citi 
MasterCard at a cost of $780 in order to gather the 

funds to pay off the DOT. (Id.) Plaintiff claims 

Homecomings failed to provide him with a pay off 
statement. (Id.) 

 

In January 2009, Plaintiff through  counsel  

mailed a verification of Plaintiff’s ownership of the 
property, a chronological statement of events 

including Plaintiff’s efforts to resolve the matter, 

and an offer to pay to satisfaction the Nicholls DOT 
to be processed in escrow. (Dkt. No. 4-1 at 11.) In 

anticipation of Homecomings’ cooperation, 

Robertson cashed out $28,887 in securities, taking a 
$653 loss. (Id.) Homecomings again did not 

respond, and Robertson was unable to complete 

planned renovations of the property. (Id.) 

 

Robertson claims Defendants First American 
Title Insurance Company (“First American”) and 

Executive Trustee Services, LLC (“ETS”) began to 
pursue a series of non-judicial foreclosure 

proceedings beginning in 2009 without providing 

him notice. (Id. at 11-12.) On January 12, 2009, a 
Notice of Trustee’s Sale was issued in the name of 

First American as the foreclosing trustee with 
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Defendant Bank One as beneficiary of the Nicholls 

DOT. (Dkt. No. 4-1 at 12.) The foreclosure was set for 
April 17, 2009  and later rescheduled for June 12, 

2009. (Id.) The Plaintiff claims he was unaware of 

any of these proceedings until June  9, 2012, and 
alleges defendant GMAC Mortgage, LLC (“GMAC”) 

was directing the activities of First American and 

Bank One. (Id.) 

 

When Robertson learned of the scheduled 
foreclosure sale, he contacted First American 

through counsel, and was instructed by them to 
discuss the matter with ETS. (Id.) Plaintiff alleges 

First American was not a trustee under the Nicholls 

DOT and only rented its name and signatures to 
ETS. (Dkt. No. 4-1 at 13.) Robertson says ETS told 

his counsel on June 10, 2009 that GMAC was the 

holder of the Nicholls DOT note, and refused to cancel 
the trustee sale. (Id.) However, the sale was 

ultimately stayed because Linda Nicholls filed a 

personal bankruptcy petition on May 7, 2009. (Id.) 
Robertson learned through the notice of trustee sale 

that the Nicholls DOT had been assigned by Old 

Kent to Bank One, which had merged with JP 
Morgan Chase Bank, N.A. (“Chase”) in 2004, and 

began communicating with Chase in an effort to 

resolve the DOT. (Id.) 

 

In June of 2009 Robertson faxed Chase his 
inquiries and asked for the pay off amount. Chase 

responded by informing Robertson it acted only in a 
trustee capacity and Defendants Residential 

Funding Corporation (“RF Corp.”) (as a servicer), 

Bank of New York Trust Company (“Bank of NY”) 
and GMAC may have “unspecified involvement” 

with the Nicholls DOT. (Dkt. No. 4-1 at 15.) First 
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American and ETS rescheduled the non-judicial 

foreclosure  for  July  10,  2009, and  Robertson’s 
counsel phoned ETS and demanded the sale be 

stopped. (Id.) The sale was ultimately cancelled but 

the Notice of Trustee’s Sale was not withdrawn or 
discontinued until June 17,  2010. (Id.) 

 

On July 20, 2009, Robertson’s counsel submitted 

to GMAC an email summary to protest GMAC’s 
conduct and requested identification of the holder of 

the Nicholls note and the beneficiary of the DOT, 

among other requests. (Id.) In anticipation of 
obtaining the pay off amount, Robertson cashed out 

$63,789 in securities, taking a $49,995 loss, and 

arranged for Fidelity National Title to act as escrow. 
(Dkt. No. 4-1 at 17.) Robertson says he received a 

response on August 10, 2009, where GMAC 

suggested a pay off figure of $114,880.83, including 
foreclosure and other servicing costs and attorneys 

fees, but did not identify the holder  of the note or the 

beneficiary. (Id.) 

 

On February 17, 2010, an instrument 
appointing Defendant LSI Title Agency, Inc. (“LSI”) 

as successor trustee to the Nicholls note was 
recorded and signed by Defendant Residential 

Funding Real Estate Holdings, LLC (“RFREH”), 

which claimed to be the beneficiary of the Nicholls 
DOT. (Id. at 18.) On March 23, 2010, a Notice of 

Trustee’s Sale scheduling non-judicial foreclosure of 

the property was recorded in the name of First 
American, and set for June 25, 2010. (Id.) 

Robertson’s counsel commenced a series of emails 

to First American, and First American responded 
that the appointment of LSI as successor trustee 

effectively terminated First American’s involvement 
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with the property. (Dkt. No. 4-1 at 19.) On June  17,  

2010  a  Notice  of  Discontinuance of Trustee’s Sale 
was recorded. (Id.) On June 24, 2010, another Notice 

of Discontinuance of Trustee’s Sale was recorded, 

this time signed in the name of LSI as trustee. (Id.) 
Plaintiff asserts at some point uncovering a 

document dated July 28, 2010, which appears to 

assign the beneficial interest of the Nicholls DOT to 
defendant RFREH, and states a belief that this 

document is invalid. (Id. at 21.) 
 

LSI issued a Notice of Trustee’s Sale signed 
December 20, 2010, notarized on December 21, 

and recorded December 22, scheduling the property 
for non-judicial foreclosure on March 25, 2011. (Dkt. 

No. 4-1 at 22.) This sale was discontinued and never 

occurred. (Dkt. No. 11  at 6.) Robertson alleges that 
in the Notice the addresses and telephone numbers 

were incorrect and “created and creates the false 

appearance that LSI is authorized and qualified to 
act as a trustee under Deeds of Trust in the state of 

Washington.” (Dkt. No. 4-1 at 35.) 

 

LSI brings a motion to dismiss all claims 
pending against it. (Dkt No. 11.) In his response to 

LSI’s motion to dismiss, Robertson requests leave to 

amend his Complaint in order to correct typos, add 
defendants, supplement his emotional distress 

claims, add judicial notice of certain public records, 

and to add judicial notice of two cases. (Dkt. No. 40 
at 23-24.) 

Analysis 

LSI brings a motion to dismiss pursuant to Fed. 

R. Civ. P. 12(b)(6) and in the alternative a motion to 

strike pursuant to Fed. R. Civ. P.  12 (f). (Dkt.No. 11.)   
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Because the motion to dismiss is granted, the 

motion to strike will not be addressed. To survive a 

12(b)(6) motion to dismiss, a claim must be “facially 

plausible,” such that it “pleads factual content that 

allows the court to draw the reasonable inference 

that the defendant is liable for the misconduct 

alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) 

(citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 

556 (2007)). The Court must construe the complaint 

in the light most favorable to the non-moving party, 

accept all well-pleaded allegations of material fact as 

true, and draw all reasonable inferences in favor of 

the plaintiff. Living Holdings Ltd. v. Salomon Smith 

Barney Inc., 416 F.3d 940, 946 (9th Cir. 2005). 

Further, the Court must hold the pleadings of pro se 

complainants to less stringent standards than those 

of licensed attorneys. Haines v. Kerner, 404 U.S. 

519, 520 (1972). However, where “a complaint pleads  

facts that  are merely  consistent  with a defendant’s 

liability, it stops short of the line between possibly 

and plausibility of entitlement to relief.” Iqbal, 556 

U.S. at 678. Each cause of action (“COA”) Plaintiff 

brings against LSI is discussed below. 
 

COA 1: Declaratory Judgment Action 

Under Washington’s Declaratory Judgment 
Act, courts are authorized to “declare rights, 

status and other legal relations.” Nollette v. 
Christianson, 115 Wn.2d 594, 598 (1990). Absent 

major issues of public importance, a justiciable 

controversy must exist before a court’s jurisdiction 
may be invoked under the act. Kitsap County v. 

Smith, 143 Wn. App. 893, 902-903 (2008). For  a  

declaratory judgment,  a  justiciable  controversy 
is “… an actual, present and existing dispute, or the  
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mature seeds of one, as distinguished from a 

possible, dormant, hypothetical, speculative or moot 
disagreement…” Id., quoting Nollette, 115 Wn.2d at 

599.Robertson asks for  a  declaratory judgment   

that (1) Defendants have violated the laws of the 
State of Washington in their efforts to hold 

foreclosure sales of the property, (2) Defendants are 

not entitled to conduct a foreclosure sale of the 
property, (3) the Nicholls DOT is and should be 

declared void, invalid, and of no further force or effect 

as a lien against the Property records. (Dkt. No. 4-2 at 
2.) However, the only action Robertson claims was 

taken by LSI is a Notice of Trustee’s Sale which was 

ultimately cancelled. (Dkt. No. 48 at 3.) He does not 
articulate facts supporting an “actual, present and 

existing” dispute with LSI. Instead, his allegations 

focus on an action LSI took in the past that has been 
remedied. He does not argue that LSI continues to 

attempt foreclosure on his property, or that LSI is 

asserting a property interest. Because there is no 
ongoing dispute, the declaratory judgment claim is 

DISMISSED as to Defendant LSI. 

 

COA 2: Quiet Title Claim 

Washington law provides in a quiet title action, 

“The plaintiff … shall set forth in his complaint the 
nature of his estate, claim or title to the property, and 

the defendant may set up a legal or equitable defense 

to plaintiff’s claims; and the superior title, whether 
legal or equitable, shall prevail.” RCW 7.28.120. A 

quiet title action may only   be brought against a 

tenant in possession or a “person claiming title  or  
some  interest”  in the  property. RCW 7.28.010. 

Robertson fails to allege LSI is claiming an 

ownership interest in the property, so his quiet title 
action against LSI fails. Even if Robertson did argue 
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LSI was claiming an interest in the property by 

filing the Notice of Trustee’s Sale, such an allegation 
would not withstand scrutiny. While a trustee’s deed 

upon sale of a property does create an interest, the 

trustee is not itself asserting ownership in the 
property or a personal right to the property. See 

Evans v. BAC Home Loans Servicing LP, 2010 U.S. 

Dist. LEXIS 136282 at *7 (W.D. Wash. 2010). 
Because LSI has not asserted an interest in the 

property in question, Plaintiff’s quiet title claim 

against LSI is DISMISSED. 

 

COA 6: Fraud Claim 

 A claim of fraud faces a heightened pleading 
standard. Fed. R. Civ. P. 9 (b). The nine elements of 

fraud are (1) representation of an existing fact, (2) 
materiality, (3) falsity, (4) the speakers knowledge of 

the falsity, (5) intent of the speaker that it should be 

acted upon by the plaintiff, (6) plaintiff’s ignorance of 
the falsity, (7) plaintiff’s reliance on the truth of the 

representation, (8) plaintiff’s right to rely on it, and 

(9) damages suffered by the plaintiff. Stiley v. Block, 
130 Wn.2d 498, 504 (1996). Each of these elements 

must be pled with particularity. 

 

Robertson fails to plead an adequate fraud 
claim against LSI. The most clearly lacking 

elements in Robertson’s complaint against LSI 

are materiality and damages. Robertson claims LSI 
issued a Notice    of Trustee’s Sale, which never went 

through. Even if Plaintiff relied on LSI’s Notice, he 

fails to show the harm that arose from such reliance 
because the Trustee’s Sale never took place. 

Robertson’s fraud claim, in light of the facts pled and 

heightened pealing standard, is DISMISSED. 
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COA 8: Fraud Conspiracy  Claim 

A civil conspiracy requires that (1) “two or 

more people contributed to accomplish an unlawful 
purpose, or combined to accomplish a lawful 

purpose by unlawful means; and (2) the conspirators 

entered into an agreement to accomplish the object 
of the conspiracy.” Gossen v. JPMorgan Chase 

Bank, 819 F.Supp.2d 1162, 1171 (W.D. Wash. 2011). 

Robertson supplies no facts to support a claim that 
LSI acted in concert through unlawful means or for 

an unlawful end. Even if the complaint were to be 

taken as successfully alleging a violation of law by 
LSI or by any other defendant, Robertson does not 

show unlawful collusion between LSI and any 

other party. Because Robertson fails to allege facts 
sufficient to support a fraud conspiracy claim 

against LSI, this claim is DISMISSED. 
 

COA 10: Little RICO Claim 

Washington enacted the Criminal Profiteering 

Act, RCW 9A.82, or “little RICO” to combat 
organized crime. Winchester v. Stein, 135 Wn.2d 

835, 849 (1998). The statute requires an injury to a 

person, business or property by an act of criminal 
profiteering, which requires a commission of specific 

enumerated felonies for  financial gain, that  is  

part of  a  pattern of  criminal profiteering (three  
or more acts within a five year period that are 

similar or interrelated to the same enterprise) and 

damages. Id.  at 850. Robertson cannot make a 
claim for criminal profiteering against LSI. As 

discussed above, Robertson can point to one action 

of LSI: the Notice of Trustee Sale and the 
subsequent withdrawal of that notice. (Dkt. No. 48 

at 7.) At the very least, Robertson cannot establish 
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the pattern element of Washington’s little RICO. 

Robertson’s little RICO claim is DISMISSED. 

 

COA 11: Consumer Protection Act Conspiracy Claim 

The elements of a Consumer Protection Act 

(“CPA”) claim in Washington are (1) an unfair or 

deceptive act or practice, (2) occurring in trade or 

commerce, (3) impacting the public interest, (4) 

resulting in injury to the plaintiff in his business or 

property, and (5) causation. Hangman Ridge 

Training Stables, Inc. v. Safeco Title Ins. Co., 105 

Wn.2d 778, 780 (1986). Robertson’s complaint does 

not satisfy these elements as to LSI. Robertson has 

not demonstrated any injury to his business or 

property stemming from LSI’s Notice of Trustee’s 

Sale and subsequent withdrawal of the Notice. 

Further, Robertson has not successfully alleged a 

public interest harm resulting from the Notice and 

withdrawal. Viewing the facts in the light most 

favorable to Robertson, he cannot succeed on a CPA 

claim against LSI and the claim is DISMISSED. 
 

COA 12: Intentional and Negligent Infliction  of 
Emotional Distress Claim 

An Intentional Infliction of Emotional 
Distress (“IIED”) claim in Washington requires (1) 

extreme and outrageous conduct, (2) intentional or 

reckless infliction of emotional distress, and (3) the 
actual result to the plaintiff of severe emotional 

distress. Kloepfel v. Bokor, 149 Wn.2d 192, 195-96 

(2003). The conduct must be “so outrageous in 
character, and so extreme in degree, as to go 

beyond all possible bounds of decency, and tend to 

be regarded as atrocious, and utterly intolerable in 
civilized society.” Id. at 196. A Negligent Infliction 
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of Emotional Distress (“NIED”) claim in 

Washington must plead the elements of “duty, 
breach, proximate cause, and damage or injury.” 

Snyder v. Med. Serv. Corp., 145 Wn.2d 233, 243 

(1994). The Washington Supreme Court has 
cautioned that “[n]ot every act which causes harm 

results in legal liability.” Id. Additionally, the 

plaintiff must show objective symptoms. Strong v. 
Terrell, 147 Wn. App. 376, 387  (2008). 

 

Robertson has not alleged facts supporting a 

plausible IIED or NIED claim against LSI. The fact 
that LSI issued a Notice of Trustee’s Sale which was 

subsequently withdrawn, even if it were wrongly 

issued or contained incorrect contact information, is 
not conduct that goes “beyond all possible bounds 

of decency.” Robertson acknowledges he fails to 

plead harm and objective symptoms to support his 
NIED claim, and asks for leave to amend to include 

his physical symptoms. (Dkt. No. 40 at 20.) Even 

taking in to account the physical symptoms 
Robertson wishes to allege, the facts in this case do 

not support an IIED or NIED claim against LSI, and 

these claims are DISMISSED. 
 

Leave to Amend 

Robertson asks the Court for leave to amend 

his complaint to correct typos, add defendants, 

supplement his emotional distress claims, add 

judicial notice of certain public records, and to add 

judicial notice of two cases. (Dkt. No. 40 at 23-24.) 

Where a complaint is dismissed for failure to state a 

claim, leave to amend should be granted unless the 

amendments consistent with the challenged 

pleading “could not possibly cure the deficiency.” 
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DeSoto v. Yellow Freight Sys., 957 F.2d 655, 658 

(9th Cir. 1990). In other words, leave to amend need 

not be granted where “the amendment would be 

futile.” Id. None of Robertson’s proposed 

amendments would impact the viability of his 

claims against LSI. Because the amendments 

would be futile, leave to amend is DENIED. 
 

Conclusion 
 

Viewing the facts in the light most favorable to 

the Plaintiff, the claims alleged against LSI in this 

case are not plausible. The amendments Plaintiff 

wishes to make to his complaint would not cure the 

deficiency. All claims against LSI are DISMISSED 

and Plaintiff’s request to amend his complaint is 

DENIED. 

The clerk is ordered to provide copies of this order to 

all counsel. 
 

Dated this 6th day of February, 2013. 

 

/s/  ____________________ 

        Marsha J. Pechman 

Chief United States District Judge 
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APPENDIX M   

IN THE SUPREME COURT  

OF THE UNITED STATES 
 

 

NO. 13-655  

 

DUNCAN K ROBERTSON, 

Plaintiff, 

v. 
 

GMAC MORTGAGE LLC, et. al. 

Defendants 

 

[FILED: FEBRUARY 24, 2014] 
 

 

ORDER DENYING WRIT OF CERTIORARI 

 
 

 PETITION DENIED.  Justice Alito took 

no part in the consideration or decision of this 

petition. 
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APPENDIX N   

UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

 

CASE NO. 12-12020 (MG) 

 

In re: 

RESIDENTIAL CAPITAL, LLC, et al., Debtors  

 

 [FILED: APRIL 28, 2015] 
 

 

MEMORANDUM OPINION AND ORDER 

SUSTAINING IN PART AND OVERRULING IN 

PART THE RESCAP LIQUIDATING TRUST’S 

OBJECTION TO PROOFS OF CLAIM FILED BY 

DUNCAN K. ROBERTSON 

 

A P P E A R A N C E S:  

MORRISON & FOERSTER LLP  

Attorneys for ResCap Borrower Claims Trust  

250 West 55th Street 

 New York, New York 10019  

By: Norman S. Rosenbaum, Esq.  

Jordan A. Wishnew, Esq.  

Erica J. Richards, Esq.  
 

DUNCAN K. ROBERTSON Pro Se  

3520 SE Harold Court  
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MARTIN GLENN  

UNITED STATES BANKRUPTCY JUDGE 

 

 Pending before the Court is the ResCap 

Liquidating Trust’s (the “Trust”) objection (the 

“Objection,” ECF Doc. # 8072) to Claim Numbers 

2385, 2386, 2387, 2388, and 2389 (the “Claims,” id. 

Ex. 1) filed by Duncan K. Robertson (“Robertson”). 

The Objection is supported by the declaration of 

Kathy Priore (the “Priore Declaration,” ECF Doc. # 

8072-7). Robertson filed an opposition to the 

Objection (the “Opposition,” ECF Doc. # 8238)1 and 

the Trust filed a Reply (the “Reply,” ECF Doc. # 

8279). The Court held a hearing on the Objection on 

March 12, 2015 (the “Hearing”) and took the matter 

under submission.2 This Opinion sustains in part 

and overrules in part the Objection to Robertson’s 

Claims. 

I. BACKGROUND 

 

A. Claims-Related Background 

 

1. The First Priority Loan 

 Old Kent Mortgage Company d/b/a 

National Pacific Mortgage (“Old Kent”) originated a 

residential mortgage loan (the “First Priority Loan”) 

to Linda Nicholls on November 1, 2009. (Obj. ¶ 8.) 

The $100,000 First Priority Loan is evidenced by a 

note (the “Note,” Priore Decl. Ex. A) and secured by a 

deed of trust (the “First Priority DOT,” id. Ex. B) on 

real property located at 12002 Fourth Avenue SW, 

                                                 
1 Robertson also filed a declaration in support of the Opposition 

2 Robertson appeared at the Hearing by telephone. 
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Seattle, Washington 98146 (the “Property”). (Obj. ¶ 

8.) The First Priority DOT named N.P. Financial 

Corporation as trustee and was recorded on 

November 5, 2009. (Id.) 

 

 Debtor Residential Funding Company, LLC 

(“RFC”) purchased the First Priority Loan from Old 

Kent and subsequently securitized it; Bank One 

National Association (“Bank One”) was appointed as 

trustee for the securitization trust. (See id. ¶ 9.) On 

January 20, 2000, Old Kent assigned the First 

Priority DOT to Bank One, as trustee (the “Bank 

One Assignment,” Priore Decl. Ex. C).3 (Obj. ¶ 10.) 

Bank One merged into JPMorgan Chase Bank, 

National Association (“JPM”) in 2004. (See id.) The 

Bank of New York Trust Company, N.A. (“BONY”) 

succeeded JPM’s interest as trustee and owner of the 

First Priority Loan on October 1, 2006, as a result of 

JPM exchanging its trustee business with BONY. 

(Id. ¶ 11.) On February 17, 2007, BONY appointed 

First American Title Insurance Company (“First 

American”) as successor trustee of the First Priority 

DOT (the “First American Appointment,” Priore 

Decl. Ex. D).4 (Obj. ¶ 12.) 

 

In January 2009, the beneficiary of the First Priority 

DOT caused the trustee to initiate a non-judicial 

foreclosure as a result of Nicholls’s default.5 (Id. ¶ 

                                                 
3 The Bank One Assignment was recorded on August 3, 2000. 

(Obj. ¶ 10.) 

4 The First American Appointment was recorded on February 

23, 2007. (See id.) 
5 According to the Trust, the beneficiary of record for the First 

Priority DOT at this time was Bank One, notwithstanding the 

prior merger of Bank One into JPM and the subsequent 
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13.) On January 9, 2009, First American executed a 

notice of trustee’s sale (the “Notice of Sale,” Priore 

Decl. Ex. E) that identified an initial sale date of 

April 17, 2009.6 (Obj. ¶ 13.) The trustee’s sale was 

subsequently continued until June 12, 2009. (Id.) On 

May 7, 2009, Nicholls filed for bankruptcy, thereby 

staying the trustee’s sale. (Id. ¶ 14.) 

 

 On February 16, 2010, Debtor Residential 

Funding Real Estate Holdings, LLC (“RFREH”) 

appointed LSI Title Agency (“LSI”) as successor 

trustee under the First Priority DOT (the “LSI 

Appointment,” Priore Decl. Ex. F).7 (Obj. ¶ 15.) On 

July 28, 2010, JPM assigned its interest in the First 

Priority DOT to RFREH (the “RFREH Assignment,” 

Priore Decl. Ex. G).8 (Id. ¶ 16.) On July 13, 2012, the 

RFREH Assignment was corrected to indicate Bank 

of New York Mellon, N.A. (formerly BONY), and not 

JPM, as assignor, and RFC, and not RFREH, as the 

assignee (the “RFC Corrected Assignment,” Priore 

Decl. Ex. H).9 (Obj. ¶ 16.) RFC transferred its 

interest in the First Priority Loan to 21st Century 

Mortgage Corporation (“21st Century”) on January 

                                                                                                    
transfer of JPM’s interests in the First Priority Loan to BONY. 

(Id. ¶ 13 n.4.) However, the Trust asserts that under 

Washington law, no assignment is necessary for the note 

holder to have the right to enforce the note, even if the note 

holder is not the beneficiary of record. (Id.) 

6 The Notice of Sale was recorded on January 12, 2009. (See id.) 

7 The LSI Appointment was recorded on February 17, 2010. 

(See id.) 

8 The RFREH Assignment was recorded on August 12, 2010. 

(See id.) 

9 The RFC Corrected Assignment was recorded on July 27, 

2012. (See id.) 
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30, 2013. (Id. ¶ 17.) On July 9, 2013, RFC assigned 

the First Priority DOT to 21st Century (the “21st 

Century Assignment,” Priore Decl. Ex. I).10 (Obj. ¶ 

17.) 

 

 Debtor Homecomings Financial, LLC 

(“Homecomings”) serviced the First Priority Loan 

from September 22, 2000 until transferring servicing 

rights to Debtor GMAC Mortgage, LLC (“GMACM”) 

on July 1, 2009. (Id. ¶ 18.) GMACM serviced the 

First Priority Loan until transferring servicing rights 

to Ocwen Loan Servicing, LLC (“Ocwen”) on 

February 16, 2013. (Id.) No Debtor foreclosed on the 

First Priority DOT prior to the servicing transfer to 

Ocwen. (Id. ¶ 19.) 

 

2. The Second Priority Loan 

  

In 2006, Robertson recorded a second deed of trust 

(the “Second Priority DOT”) against the Property to 

secure an $82,000 second priority loan (the “Second 

Priority Loan”) that Robertson extended to Nicholls. 

(Id. ¶ 20.) Robertson acknowledges that the Property 

was subject to the previously recorded First Priority 

DOT at the time the Second Priority DOT was 

recorded. (Id.) Robertson became the owner of the 

Property after foreclosing on the Second Priority 

DOT and successfully credit bidding at a trustee’s 

sale held on September 26, 2008, subject to the First 

Priority DOT. (Id.) He was issued a trustee’s deed on 

October 3, 2008 that was recorded on October 7, 

                                                 
10 The 21st Century Assignment was recorded on July 23, 

2013. (See id.) 
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2008. (Id.) Robertson never executed an assumption 

of the Note. (Id.) 

 

3. The Robertson Action 

 

 On June 5, 2012, Robertson filed a verified 

complaint (the “Complaint”) in the Superior Court of 

Washington, County of King (the “Washington 

Court”) against Debtors GMACM, Executive Trustee 

Services, LLC (“ETS”), RFREH, RFC, and 

Homecomings (collectively, the “Debtor Defendants”), 

as well as other non-debtor defendants (the 

“Robertson Action”).11 (Id. ¶ 21.) The Complaint 

asserted the following causes of action against the 

Debtor Defendants: (i) declaratory judgment; (ii) 

quiet title; (iii) trespass; (iv) misrepresentation; (v) 

fraud and deception; (vi) conspiracy; (vii) intentional 

and negligent infliction of emotional distress; (viii) 

violation of the Washington Criminal Profiteering 

Act; and (ix) violations of the Washington Consumer 

Protection Act (the “WCPA”). (Id. ¶ 22.) The 

Complaint alleges that after Robertson obtained 

ownership of the Property, he attempted to obtain 

clear title by ascertaining, paying, and extinguishing 

all valid existing liens and encumbrances recorded 

against the Property. (Id.) Robertson alleges that one 

or more of the Debtor Defendants failed to provide 

pay-off instructions, initiated foreclosure 

proceedings, and/or improperly executed documents 

relating to the attempted foreclosure and/or the First 

Priority DOT. (Id.) 

                                                 
11 A copy of the Complaint is attached to the Claims, annexed 

to the Objection as Exhibits 1-A through 1-E. (Priore Decl. ¶ 

19; see id. Exs. 1-A–1-E.) 
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 The Robertson Action was stayed against the 

Debtor Defendants after the Debtors’ chapter 11 

cases were filed, except for Robertson’s claims for 

wrongful foreclosure and quiet title (the “Permitted 

Causes of Action”), as to which the automatic stay 

was modified pursuant to the July 13, 2012 

Supplemental Servicing Order (ECF Doc. # 774).12 

(Id. ¶¶ 3, 23.) On November 15, 2012, the defendants 

removed the Robertson Action to the United States 

District Court for the Western District of 

Washington (the “District Court”). (Id. ¶ 24.) On 

January 30, 2013, the Debtor Defendants filed a 

notice of bankruptcy in the District Court, 

identifying all claims except the Permitted Causes of 

Action as being subject to the automatic stay. (Id. ¶ 

25.) 

 Ocwen took over the defense of the claims 

against the Debtor Defendants after servicing of the 

First Priority Loan was transferred to Ocwen in 

February 2013. (Id. ¶ 26.) On June 27, 2013, the 

Debtor Defendants filed a motion for summary 

judgment of the Permitted Causes of Action; the 

District Court granted the motion on November 14, 

2013 (the “Summary Judgment Order,” Priore Decl. 

Ex. N). (Obj. ¶¶ 27–28.) Robertson filed a notice of 

                                                 
12 Among other things, the Supplemental Servicing Order 

modified the automatic stay with respect to foreclosure actions 

and non-judicial foreclosures initiated by the Debtors to permit 

borrowers, mortgagors, or lienholders to assert claims and 

counter-claims relating exclusively to the subject property for 

the purposes of defending, enjoining, or precluding foreclosure. 

(See id. ¶ 14.) The Supplemental Servicing Order further 

provide that claims and counter-claims seeking monetary relief 

remained subject to the automatic stay absent further order of 

the Court. (See id. ¶ 14(b).) 
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appeal of the Summary Judgment Order and other 

District Court orders on August 11, 2014; the appeal 

remains pending in the United States Court of 

Appeals for the Ninth Circuit (the “Ninth Circuit”). 

(See id. ¶ 29; “Notice of Appeal,” Priore Decl. Ex. O.) 

On August 20, 2014, the District Court entered a 

final judgment dismissing with prejudice all of 

Robertson’s claims against the non-Debtor 

Defendants. (Obj. ¶ 30.) 

 

4. The Claims 

 

On November 5, 2012, Robertson timely filed the 

following Claims: (i) Claim No. 2365, a $237,623 

general unsecured claim against GMACM (the 

“GMACM Claim,” id. Ex. 1-A); (ii) Claim No. 2366, a 

$178,218 general unsecured claim against ETS (the 

“ETS Claim,” id. Ex. 1- B); (iii) Claim No. 2367, a 

$118,812 general unsecured claim against RFREH 

(the “RFREH Claim,” id. Ex. 1-C); (iv) Claim No. 

2368, a $118,812 general unsecured claim against 

RFC (the “RFC Claim,” id. Ex. 1-D); and (v) Claim 

No. 2369, a $118,812 general unsecured claim 

against Homecomings (the “Homecomings Claim,” id. 

Ex. 1-E). (Obj. ¶ 31.) 

 

B. The Objection 

 

 The Trust seeks to disallow and expunge the 

Claims, asserting two primary arguments: (1) the 

Permitted Causes of Action are barred by res 

judicata because the Summary Judgment Order 

operates as a final judgment on the merits in the 

Robertson Action, notwithstanding the pendency of 

an appeal; and (2) each of the remaining causes of 
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action against the Debtor Defendants lacks merit. 

(See id. ¶¶ 36–75.) 

 

C. The Opposition 

 

 Robertson argues that the District Court 

lacked subject matter jurisdiction. This argument is 

the basis for his pending Ninth Circuit appeal; 

Robertson asserts that the District Court lacked 

subject matter jurisdiction because the removal of 

the Robertson Action from state court was 

procedurally erroneous, since the defendants did not 

establish the existence of diversity jurisdiction. (Opp. 

¶ 9.) Robertson states that he had intended to file a 

motion for relief from the automatic stay in this 

Court to permit him to litigate his causes of action 

against the Debtor Defendants in the Washington 

Court, but he did not file the lift stay motion because 

he did not want to waive his objection to the 

improper removal of the Robertson Action. (See id. 

¶¶ 11–12.) 

 Robertson further argues that the Objection 

violates the Federal Rules of Bankruptcy Procedure 

(the “Bankruptcy Rules”) because the Objection 

addresses his five Claims, and Bankruptcy Rule 

3007(c) provides that “objections to more than one 

claim shall not be joined in a single objection.” (Id. ¶ 

14 (internal quotation marks omitted) (quoting FED. 

R. BANKR. P. 3007(c)).) Additionally, Robertson 

contends that the Trust cannot rely on res judicata to 

bar his Claims because (i) no dismissal with 

prejudice or final order as to the Debtor Defendants 

was entered by the District Court; and (ii) the 

dismissals with prejudice as to the non-debtor 

defendants cannot be invoked to bar the Claims 
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against the Debtor Defendants on res judicata 

grounds. (See id. ¶¶ 18–19.) Robertson asserts that it 

is improper for him to be compelled to “prove his 

[C]laims” in this forum and states that he may file 

additional proofs of claims based on the Debtors’ 

post-petition actions. (See id. ¶¶ 29–30.) Robertson 

further argues that he anticipates filing a motion for 

relief from the automatic stay with the Court upon 

final order from the Ninth Circuit on his appeal, (id. 

¶ 31), and he requests that the Court overrule the 

Objection and impose a stay to any further objections 

to his Claims pending the Ninth Circuit’s ruling on 

his appeal, (id. ¶ 32). 

 

D. The Reply 

 

 The Trust argues, first, that Robertson fails to 

rebut the Trust’s arguments that the Claims lack 

merit, and therefore, he has failed to establish his 

Claims by a preponderance of the evidence. (Reply. ¶ 

3.) 

 Second, the Trust argues that its Objection to 

multiple claims is procedurally proper because the 

“Claim Objection Procedures Order,” (see ECF Doc. # 

3294), entered in this case authorizes the Trust to 

file omnibus objections to claims on various grounds, 

including on the basis that “the Claims seek recovery 

of amounts for which the Debtors’ estates are not 

liable. (Id. ¶ 5.) 

 Third, the Trust reiterates its argument that 

res judicata bars the Permitted Causes of Action. (Id. 

¶ 6.) According to the Trust, res judicata applies 

notwithstanding a pending appeal. (Id. ¶ 7.) The 

Summary Judgment Order was a final judgment on 
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the merits notwithstanding Robertson’s challenge to 

subject matter jurisdiction. (Id. ¶ 8.) 

 Fourth, the Trust argues that the Court has 

jurisdiction to rule on the merits of the Claims 

despite Robertson’s assertion that he cannot be 

compelled to prove his claims in this Court. (Id. ¶ 9.) 

The Trust asserts that Robertson “is only entitled to 

receive a distribution from the Debtors’ estates on 

account of his claims if he proves them before this 

Court.” (Id. ¶ 10 (emphasis omitted).) 

 Finally, the Trust argues that the Court 

should deny Robertson’s request to stay proceedings 

pending the outcome of his appeal because Robertson 

“has the full opportunity to litigate the merits of his 

claims before this Court.” (Id. ¶ 11.) According to the 

Trust, Robertson can request reconsideration of an 

order disallowing his Claims if he prevails in his 

Ninth Circuit appeal. (Id.) 

 

II. DISCUSSION 

 

A. Claims Objections 

 

 Correctly filed proofs of claim “constitute 

prima facie evidence of the validity and amount of 

the claim . . . . To overcome this prima facie evidence, 

an objecting party must come forth with evidence 

which, if believed, would refute at least one of the 

allegations essential to the claim.” Sherman v. 

Novak (In re Reilly), 245 B.R. 768, 773 (2d Cir. 

B.A.P. 2000). By producing “evidence equal in force 

to the prima facie case,” an objector can negate a 

claim’s presumptive legal validity, thereby shifting 

the burden back to the claimant to “prove by a 

preponderance of the evidence that under applicable 
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law the claim should be allowed.” Creamer v. Motors 

Liquidation Co. GUC Trust (In re Motors Liquidation 

Co.), No. 12 Civ. 6074 (RJS), 2013 WL 5549643, at *3 

(S.D.N.Y. Sept. 26, 2013) (internal quotation marks 

omitted). If the objector does not “introduce[] 

evidence as to the invalidity of the claim or the 

excessiveness of its amount, the claimant need offer 

no further proof of the merits of the claim.” 4 Collier 

on Bankruptcy ¶ 502.02 (Alan N. Resnick & Henry J. 

Sommer eds., 16th ed. 2014). 

 Bankruptcy Code section 502(b)(1) provides 

that claims may be disallowed if “unenforceable 

against the debtor and property of the debtor, under 

any agreement or applicable law.” 11 U.S.C. § 

502(b)(1). To determine whether a claim is allowable 

by law, bankruptcy courts look to “applicable 

nonbankruptcy law.” In re W.R. Grace & Co., 346 

B.R. 672, 674 (Bankr. D. Del. 2006). 

 Federal pleading standards apply when 

assessing the validity of a proof of claim. See, e.g., In 

re Residential Capital, LLC, 518 B.R. 720, 731 

(Bankr. S.D.N.Y. 2014); In re DJK Residential LLC, 

416 B.R. 100, 106 (Bankr. S.D.N.Y. 2009) (“In 

determining whether a party has met their burden in 

connection with a proof of claim, bankruptcy courts 

have looked to the pleading requirements set forth in 

the Federal Rules of Civil Procedure.” (citations 

omitted)). Accordingly, a claimant must allege 

“enough facts to state a claim for relief that is 

plausible on its face.” Vaughn v. Air Line Pilots 

Ass’n, Int’l, 604 F.3d 703, 709 (2d Cir. 2010) (citing 

Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)). “Where a 

complaint pleads facts that are merely consistent 

with a defendant’s liability, it stops short of the line 

between possibility and plausibility of entitlement to 

relief.” Iqbal, 556 U.S. at 678 (citation and internal 
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quotation marks omitted). Plausibility “is not akin to 

a probability requirement,” but rather requires 

“more than a sheer possibility that a defendant has 

acted unlawfully.” Id. (citation and internal 

quotation marks omitted). The court must accept all 

factual allegations as true, discounting legal 

conclusions clothed in factual garb. See, e.g., id. at 

677–78; Kiobel v. Royal Dutch Petroleum Co., 621 

F.3d 111, 124 (2d Cir. 2010) (stating that a court 

must “assum[e] all well-pleaded, nonconclusory 

factual allegations in the complaint to be true” 

(citing Iqbal, 556 U.S. at 678)).  The court must then 

determine if these well-pleaded factual allegations 

state a “plausible claim for relief.” Iqbal, 556 U.S. at 

679 (citation omitted). 

 Courts do not make plausibility 

determinations in a vacuum; it is a “context-specific 

task that requires the reviewing court to draw on its 

judicial experience and common sense.” Id. (citation 

omitted). A claim is plausible when the factual 

allegations permit “the court to draw the reasonable 

inference that the defendant is liable for the 

misconduct alleged.” Id. (citation omitted). A claim 

that pleads only facts that are “merely consistent 

with a defendant’s liability” does not meet the 

plausibility requirement. Id. at 678 (quoting Bell Atl. 

Corp. v. Twombly, 550 U.S. 544, 557 (2007)). “A 

pleading that offers labels and conclusions or a 

formulaic recitation of the elements of a cause of 

action will not do.” Id. (quoting Twombly, 550 U.S. at 

555) (internal quotation marks omitted). 

“Threadbare recitals of the elements of a cause of 

action, supported by mere conclusory statements, do 

not suffice.” Id. (citation omitted). “The pleadings 

must create the possibility of a right to relief that is 

more than speculative.” Spool v. World Child Int’l 
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Adoption Agency, 520 F.3d 178, 183 (2d Cir. 2008) 

(citation omitted). 

 To support claims grounded in fraud, Federal 

Rule of Civil Procedure (“FRCP”) 9(b) requires the 

claimant to “state with particularity the 

circumstances constituting fraud or mistake.” FED. 

R. CIV. P. 9(b). FRCP 9(b) is grounded in the purpose 

“to protect the defending party’s reputation, to 

discourage meritless accusations, and to provide 

detailed notice of fraud claims to defending parties.” 

Silverman v. Arctrade Capital, Inc. (In re Arctrade 

Fin. Technologies Ltd.), 337 B.R. 791, 801 (Bankr. 

S.D.N.Y. 2005) (internal quotation marks and 

citation omitted). 

 Although “[claims] drafted by pro se 

[claimants] are to be construed liberally, [] they must 

nonetheless be supported by specific and detailed 

factual allegations sufficient to provide the court and 

the defendant with ‘a fair understanding of what the 

[claimant] is complaining about and . . . whether 

there is a legal basis for recovery.’” Kimber v. GMAC 

Mortgage, LLC (In re Residential Capital, LLC), 489 

B.R. 489, 494 (Bankr. S.D.N.Y. 2013) (ellipsis in 

original) (quoting Iwachiw v. New York City Bd. of 

Elections, 126 F. App’x 27, 29 (2d Cir. 2005)). 

 

B. Res Judicata 

 

 “The preclusive effect of a judgment is defined 

by claim preclusion and issue preclusion, which are 

collectively referred to as ‘res judicata.’” Taylor v. 

Sturgell, 553 U.S. 880, 892 (2008). The doctrine of 

res judicata precludes the same parties from 

litigating claims “whenever there is ‘(1) an identity of 

claims, (2) a final judgment on the merits, and (3) 
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identity or privity between parties.’” Owens v. Kaiser 

Found. Health Plan, Inc., 244 F.3d 708, 713 (9th Cir. 

2001) (quoting W. Radio Servs. Co. v. Glickman, 123 

F.3d 1189, 1192 (9th Cir. 1997)). 

 Here, the parties do not dispute that the 

parties and claims in the Robertson Action are 

identical to the parties and Claims subject to the 

Objection. The crux of Robertson’s argument that res 

judicata does not partially preclude his Claims is 

that the Summary Judgment Order was not a final 

judgment on the merits. (See Opp. ¶¶ 17–28.) The 

Robertson Action is based on state law claims and 

was removed to federal court on the basis of diversity 

jurisdiction; the Court must therefore apply 

Washington state law for res judicata purposes. See 

Harrison v. Diamonds, No. 14-CV-484 (VEC), 2014 

WL 3583046, at *2 (S.D.N.Y. July 18, 2014) (“A 

federal court sitting in diversity jurisdiction 

determines the preclusive effect to be given a prior 

judgment by applying the res judicata law of the 

state in which the court that entered the prior 

judgment sat.” (citing Semtek Int’l Inc. v. Lockheed 

Martin Corp., 531 U.S. 497, 508 (2001))); see also In 

re Morweld Steel Prods. Corp., 8 B.R. 946, 955 (W.D. 

Mich. 1981) (“In a diversity case, State law 

determines the applicability of collateral estoppel.” 

(citing Erie R.R. Co. v. Tompkins, 304 U.S. 64 

(1938))). 

 Under Washington law, the pendency of an 

appeal “does not suspend or negate the res judicata 

aspects of a judgment entered after trial in the 

superior courts.” Riblet v. Ideal Cement Co., 358 P.2d 

975, 977 (Wash. 1961) (citations omitted); see Puget 

Sound Elec. Workers Health & Welfare Trust v. 

Lighthouse Elec. Grp., No. C12-276 (RAJ), 2014 WL 

1350788, at *3 (W.D. Wash. Apr. 3, 2014) (“The fact 
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that the case is on appeal is irrelevant for purposes 

of determining whether res judicata applies.” 

(citation omitted)). However, the Summary 

Judgment Order does not constitute a final judgment 

on the merits because no judgment was entered by 

the District Court after entry of the Summary 

Judgment Order with respect to the Debtor 

Defendants. See generally Robertson v. GMAC 

Mortg., No. 2:12-cv-02017 (MJP) (W.D. Wash.); see 

also FED. R. CIV. P. 58(a) (providing that every 

judgment must be set out in a separate document, 

subject to certain inapplicable exceptions). 

Accordingly, the Permitted Causes of Action are not 

barred by res judicata. The Objection is therefore 

OVERRULED to the extent it seeks disallowance of 

the Permitted Causes of Action on res judicata 

grounds. 

 

C. Declaratory Judgment 

 

 Robertson argues that he is entitled to a 

declaratory judgment that (i) the defendants, 

including RFREH, have never held and do not hold 

an interest in the First Priority DOT; (ii) the 

defendants, including RFREH, have never held and 

do not hold any legal or equitable interest in the 

Property; (iii) all of the defendants’ nonjudicial 

foreclosure actions against the Property have been 

unlawful; and (iv) no defendant or other party is 

entitled to hold a trustee’s sale of the Property based 

on the First Priority DOT. (Compl. ¶ 6.14.) According 

to the Trust, Robertson cannot establish a basis for 

declaratory relief because (1) there is no justiciable 

controversy arising from any attempt by the Debtors 

to foreclose on the First Priority DOT, (see Obj. ¶ 41); 
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(2) the wrongful foreclosure claim underlying 

Robertson’s request for declaratory relief fails 

because no foreclosure has occurred, (see id. ¶ 42); 

and (3) Robertson lacks standing to challenge the 

validity of foreclosure-related documents to which he 

is not a party, including the First Priority DOT and 

any appointments of trustee made pursuant to the 

First Priority DOT, (see id. ¶ 43). 

 The Court will apply federal procedural law to 

Robertson’s request for declaratory relief because the 

Robertson Action is based on state law claims and 

was removed to federal court on the basis of diversity 

jurisdiction. See Douglass v. Bank of Am. Corp., No. 

CV-12-0609 (JLQ), 2013 WL 2245092, at *5 (E.D. 

Wash. May 21, 2013) (“Because declaratory 

judgment acts are procedural in nature and do not 

affect underlying substantive rights, the Erie 

doctrine . . . mandates that federal courts sitting in 

diversity apply federal procedural law, i.e. the 

Declaratory Judgment Act, . . . to Plaintiffs’ request 

for declaratory relief (originally pleaded based on 

state law).” (internal citations omitted)). The 

Declaratory Judgment Act provides that “[i]n a case 

of actual controversy within its jurisdiction . . . any 

court of the United States . . . may declare the rights 

and other legal relations of any interested party 

seeking such declaration, whether or not further 

relief is or could be sought.” 28 U.S.C. § 2201 (2010). 

In providing relief under the Declaratory Judgment 

Act, “the district court must first inquire whether 

there is an actual case or controversy within its 

jurisdiction.” Principal Life Ins. Co. v. Robinson, 394 

F.3d 665, 669 (9th Cir. 2005) (citing Am. States Ins. 

Co. v. Kearns, 15 F.3d 142, 143 (9th Cir. 1994)). “The 

requirement that a case or controversy exist under 

the Declaratory Judgment Act is ‘identical to Article 
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III’s constitutional case or controversy requirement.’” 

Id. (quoting Kearns, 15 F.3d at 143). 

 Because Article III of the United States 

Constitution limits the jurisdiction of federal courts 

to cases or controversies, a plaintiff must establish 

that he or she has standing. See Raines v. Byrd, 521 

U.S. 811, 818 (1997) (“One element of the case-or-

controversy requirement is that appellees, based on 

their complaint, must establish that they have 

standing to sue.” (citation omitted)). “To establish 

Article III standing, a [p]laintiff must establish an 

invasion of a legally protected interest which must be 

‘concrete, particularized, and actual or imminent; 

fairly traceable to the challenged action; and 

redressable by a favorable ruling.’” Douglass, 2013 

WL 2245092, at *5 (quoting Monsanto Co. v. 

Geertson Seed Farms, 561 U.S. 139, 149 (2010)). The 

Trust has submitted evidence that the Debtors no 

longer have any interest in the First Priority DOT 

(see Priore Decl. Ex. I (assignment of First Priority 

DOT from RFC to 21st Century, dated July 9, 2013)) 

and no longer service the First Priority Loan (Priore 

Decl. ¶ 16 (indicating that GMACM transferred 

servicing rights to the First Priority Loan to Ocwen 

on February 16, 2013)). Because the Debtors no 

longer have any interest in the First Priority Loan, 

Robertson has failed to establish how a favorable 

ruling against the Debtors would redress any 

invasion of a legally protected interest. Accordingly, 

the Objection is SUSTAINED as to Robertson’s 

claim for declaratory relief. 

 

D. Quiet Title 
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 Section 7.28.010 of the Revised Code of 

Washington (the “RCW”) provides that a quiet title 

action may only be brought against a tenant in 

possession or “if there is no such tenant, then against 

the person claiming the title or some interest therein 

. . . .” WASH. REV. CODE. ANN. § 7.28.010 (West 

2011). RCW section 7.28.010 provides that “[t]he 

plaintiff in [a quiet title] action shall set forth in his 

complaint the nature of his estate, claim or title to 

the property, and the defendant may set up a legal or 

equitable defense to plaintiff’s claims; and the 

superior title, whether legal or equitable, shall 

prevail.” Id. As set forth above, because the Debtors 

no longer have any interest in the First Priority 

Loan, Robertson has failed to adequately allege that 

any Debtor claims any title or interest in the 

Property. See Evans v. BAC Home Loans Servicing 

LP, No. C10-0656 (RSM), 2010 WL 5138394, at *4 

(W.D. Wash. Dec. 10, 2010) (“Absent an allegation 

that Defendant has asserted any title interest in the 

disputed property, Defendant is not a proper party to 

this action.” (citation omitted)). Thus, the Objection 

is SUSTAINED with respect to Robertson’s quiet 

title claim. 

 

E. Trespass 

 

 Robertson asserts that the Debtors are liable 

for trespass pursuant to RCW sections 4.24.630 and 

59.12.010.13 (See Compl. ¶ 8.2 (citations omitted).) 

                                                 
13 RCW section 59.12.010 defines “forcible entry” as used in 
Washington’s statutes governing landlord/tenant laws. See WASH. 
REV. CODE. ANN. § 59.12.010. Because there is no landlord/tenant 
relationship between Robertson and any Debtor, this section of the RCW 
is irrelevant to Robertson’s Claims. 
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Robertson alleges that in December 2008, 

Homecomings, through an agent, trespassed on the 

Property. (See id. ¶ 8.2.) Robertson further alleges 

that on May 24, 2010, Homecomings, through an 

agent, unlawfully entered the Property “and took 

possession, changing the locks and disabling 

[Robertson]’s deadbolts, thereby excluding [him] 

from entry into the dwelling structure located on the 

Property and rendering the Property vulnerable to 

break-in.” (Id. ¶ 8.3.) Robertson also asserts that in 

April 2011, the Property was broken into as a result 

of the disabled deadbolts. (Id. ¶ 8.4.) 

 According to the Trust, Robertson’s trespass 

cause of action fails for multiple reasons. (Obj. ¶ 48.) 

First, the Trust argues that his trespass claim is 

time-barred under Washington’s applicable three-

year statute of limitations, since the claim arose in 

December 2008, more than three years before the 

Debtors filed for bankruptcy. (Id. ¶ 49.) Second, the 

Trust asserts that Robertson’s trespass claim fails 

because a party against whom such a claim is 

asserted must know or have reason to know that it 

lacks authorization to enter a property, and the First 

Priority DOT expressly authorizes the Debtors to 

make “reasonable entries upon and inspection of the 

Property.” (Id. ¶ 50 (quoting Priore Decl. Ex. B, ¶ 7).) 

Finally, the Trust argues that “Robertson has failed 

to allege with sufficient specificity that he suffered 

any losses resulting from actions by Homecomings to 

preserve the value of the Property, or that 

Homecomings owes liability to Robertson for any 

such losses.” (Id. ¶ 51.) 

 

RCW section 4.24.630(1) provides: 
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Every person who goes onto the land 

of another and who removes timber, 

crops, minerals, or other similar 

valuable property from the land, or 

wrongfully causes waste or injury to 

the land, or wrongfully injures 

personal property or improvements to 

real estate on the land, is liable to the 

injured party for treble the amount of 

the damages caused by the removal, 

waste, or injury. For purposes of this 

section, a person acts “wrongfully” if 

the person intentionally and 

unreasonably commits the act or acts 

while knowing, or having reason to 

know, that he or she lacks 

authorization to so act. 

 

WASH. REV. CODE. ANN. § 4.24.630(1). “[A] 

plaintiff may establish a claim for treble damages for 

wrongful trespass under RCW 4.24.630 only by 

showing that defendants intentionally and 

unreasonably committed one or more acts for which 

they knew or had reason to know they lacked 

authorization.” Clipse v. Michels Pipeline Constr., 

Inc., 225 P.3d 492, 493 (Wash. Ct. App. 2010). A 

three year statute of limitations applies to “[a]n 

action for waste or trespass upon real property . . . .” 

WASH. REV. CODE. ANN. § 4.16.080. 

 Robertson’s trespass cause of action is time-

barred to the extent it seeks damages for 

Homecomings’s alleged trespass in December 2008. 

See id. But Robertson is not time-barred from 

asserting a trespass claim for Homecomings’s alleged 

trespass on May 24, 2010; it occurred less than three 

years before the Debtors’ chapter 11 cases were filed 
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on May 14, 2012. See 11 U.S.C. § 108(c) (extending 

period for asserting claim against the debtor if 

applicable nonbankruptcy law provides a limitations 

period “and such period has not expired before the 

date of the filing of the petition”). 

 On the merits, Robertson has alleged facts 

sufficient to state a claim for trespass against 

Homecomings. In support of the Objection, the Trust 

submitted the First Priority DOT; it provides that 

the “Lender” under the First Priority DOT may “do 

and pay for whatever is reasonable or appropriate to 

protect Lender’s interest in the Property and rights 

under [the First Priority DOT],” including “entering 

the Property to make repairs, change locks, replace 

or board up doors and windows, drain water from 

pipes, eliminate building or other code violations or 

dangerous conditions, and have utilities turned on or 

off.” (Priore Decl. Ex. B, ¶ 9.) However, the First 

Priority DOT’s chain of assignments is confused by 

the erroneous RFREH Assignment,14 and the facts 

alleged by Robertson support a reasonable inference 

that Homecomings knew or had reason to know it 

lacked authority to enter the Property and make 

repairs because it was acting on behalf of a 

beneficiary with a dubious interest in the First 

Priority DOT. 

 The Trust contends that BONY was the 

beneficiary of the First Priority DOT when 

foreclosure proceedings were initiated in January 

                                                 
14 The matter is further confused by the fact that RFREH 

appointed LSI as substitute trustee of the First Priority DOT 

months before RFREH ever purported to obtain a beneficial 

interest in the First Priority DOT. Moreover, the RFC 

Corrected Assignment clarified that RFREH never actually 

obtained any interest in the First Priority DOT. 
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2009, notwithstanding that the beneficiary of record 

at the time was Bank One.15 (See Priore Decl. ¶ 11 

n.2.) However, at the time of the alleged May 24, 

2010 trespass, RFREH held itself out as the 

beneficiary of the First Priority DOT, even though it 

had not been assigned the First Priority DOT. (See 

Priore Decl. Ex. F (LSI Appointment, signed by 

RFREH as beneficiary).) Indeed, the RFC Corrected 

Assignment makes clear that RFREH never was 

assigned an interest in the First Priority DOT. (See 

id. Ex. H.) Whether Homecomings knew or had 

reason to know that it lacked authority to enter the 

Property under the First Priority DOT because 

RFREH was not the beneficiary of the First Priority 

DOT requires resolving factual issues that cannot be 

done at this stage in the pleadings. Accordingly, the 

Objection is OVERRULED with respect to 

Robertson’s trespass cause of action. 

 

F. Fraud and Deception 

 

 Robertson’s Complaint alleges that the 

Debtors are liable for fraud, deception, and 

conspiracy.16 First, Robertson alleges that ETS is 

                                                 
15 According to the Trust, “the Washington Deed of Trust Act 

defines beneficiary as [n]ote holder . . . and no assignment is 

necessary for the note holder to have the right to enforce the 

note, even if the note holder is not the beneficiary of record.” 

(Priore Decl. ¶ 11 n.2 (internal citation omitted).) BONY was 

the beneficiary of the First Priority Loan by succeeding to 

JPM’s interests therein on October 1, 2006, (see id. ¶ 9); JPM 

succeeded Bank One’s interests in the First Priority Loan by 

merger in 2004, (see id. ¶ 8). 
16 Robertson alleges claims for fraud and deception together, 

and to the extent his allegations are properly construed as 

sounding in fraud, they are addressed in this section. To the 
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liable for fraud, deception, and conspiracy for its role 

in preparing and recording allegedly fraudulent Loan 

documents, refusing to stop a foreclosure it allegedly 

knew was unlawful, and failing to meet the 

Washington Deed of Trust Act requirements to act as 

a trustee. (See Compl. ¶¶ 12.2–12.4; see also id. 

14.4–14.5.) 

 Second, Robertson alleges claims for fraud, 

deception, and conspiracy against RFREH and 

GMACM for their alleged attempts to “steal the 

Property from Robertson via improper nonjudicial 

foreclosure proceedings.” (Id. ¶ 13.5; see id. ¶ 14.4–

14.5.) Robertson argues that RFREH had no 

authority to issue the LSI Appointment because 

RFREH’s purported acquisition of the Note and the 

First Priority DOT on July 28, 2010 occurred five 

months after RFREH executed the LSI Appointment. 

(See id. ¶¶ 13.3–13.4.) Additionally, Robertson 

asserts that RFREH does not constitute a beneficiary 

of the First Priority DOT “and therefore ha[d] no 

authority or standing to appoint a trustee, exert 

control, or direct that nonjudicial foreclosure 

proceedings or other adverse action[s] be taken 

against the Property.” (Id. ¶ 13.3.) Many of 

Robertson’s fraud allegations against GMACM relate 

to news headlines concerning alleged actions 

unrelated to the Property or Robertson in any way. 

(See id. ¶ 14.3.) With respect to GMACM’s actions 

specific to Robertson, he alleges that GMACM 

essentially controlled the other Debtor Defendants 

“in efforts to intimidate [him] into submission . . . or 

                                                                                                    
extent Robertson alleges violations of the WCPA, the 

allegations are addressed in the relevant section below. 

Robertson’s conspiracy allegations are also addressed in a 

separate section below. 
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hav[e] the Property clouded indefinitely through the 

recordation of invalid instruments in the Official 

Public Records of King County.” (Id. ¶¶ 14.4–14.5.) 

 Third, Robertson alleges that Homecomings is 

liable for fraud, deception, and selfdealing by 

refusing to cooperate with his efforts to bring pay off 

the Loan beginning in September 2008 and refusing 

to release the lien under the First Priority DOT upon 

his offer to pay off the First Priority Loan. (Id. ¶¶ 

5.17, 9.1–9.3.) According to Robertson, “the only 

purpose of Homecomings’ refusal . . . was to continue 

generating servicer fees and income, and/or [to 

acquire] the Property, for itself and related persons 

and entities . . . .” (Id. ¶ 9.4.) Robertson asserts that 

he had a right to pay off the Loan by virtue of his 

purchase of the Property and under the Uniform 

Commercial Code (the “UCC”), the Washington State 

Constitution, Washington common law, and RCW 

section 61.24.090. (Id. ¶ 9.2.) In support, Robertson 

cites to MGIC Financial Corp. v. H.A. Briggs Co., 600 

P.2d 573 (Wash. Ct. App. 1979), which he asserts 

stands for the proposition that a junior lienor has the 

right to pay off the debt secured by a senior 

mortgage. (Id. ¶ 9.2 n.34 (citing MGIC Fin. Corp., 

600 P.2d at 576).) 

 The Trust argues that Robertson’s reliance on 

MGIC Financial Corp. is misplaced because, 

following his purchase of the Property after 

foreclosing on the Second Priority DOT, he “was no 

longer a junior lienor, and a foreclosure sale under 

the First Priority DOT never took place.” (Obj. ¶ 53.) 

According to the Trust, the First Priority DOT 

provides Nicholls, as “Borrower,” the right to cure 

any default under the Note, and also sets forth that a 

successor in interest to the Borrower “shall obtain all 

of Borrower’s rights and benefits under the First 
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Priority DOT only if such party ‘assumes Borrower’s 

obligations under [the First Priority DOT] in writing, 

and is approved by Lender.’” (Id. ¶ 54 (alterations in 

original) (quoting Priore Decl. Ex. B, ¶ 13).) 

According to the Trust, Robertson never assumed the 

obligations under the First Priority DOT and 

therefore had no right to cure any default or 

otherwise make payments on the Note. (Id.) 

 The Trust asserts that Washington law 

provides Robertson a potential right to redeem the 

Property by curing the default on the First Priority 

DOT at a trustee’s sale, (id. ¶ 55 (citing WASH. REV. 

CODE. ANN. §§ 61.24.090, 61.24.130(1)); however, 

Robertson did not cure any such default and a 

trustee’s sale pursuant to the First Priority DOT 

never took place, (see id.). The Trust further argues 

that Homecomings was not required to release the 

lien under the First Priority DOT upon Robertson’s 

offer to pay $90,000 to discharge the First Priority 

Loan under the Washington UCC because (i) his 

mere offer did not amount to tender; and (ii) the 

amount offered was insufficient to discharge the full 

amount of the debt secured by the First Priority DOT 

at the time. (Id. ¶¶ 56–57.) Specifically, the Trust 

asserts that the section of the Washington UCC 

governing negotiable instruments to which 

Robertson cites provides: 

 

If tender of payment of an obligation to 

pay an instrument is made to a person 

entitled to enforce the instrument and 

the tender is refused, there is discharge, 

to the extent of the amount of the tender, 

of the obligation of an indorser or 

accommodation party having a right of 
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recourse with respect to the obligation to 

which the tender relates. 

 

(Id. ¶ 56 (citing WASH. REV. CODE. ANN. § 62A.3-

603 (2014)).) However, “[c]ase law establishes that, 

as a general matter, a mere offer of payment is 

insufficient to establish tender.” (Id. ¶ 57 (collecting 

cases).) A debt will be extinguished only after a party 

tenders payment of an obligation by actually 

presenting funds and such tender is refused, (see id. 

(citation omitted)); “Robertson merely offered to 

tender partial payment, [and therefore] the debt 

would not have been discharged even if Robertson 

had actually tendered payment,” (id.). Moreover, 

section 62A.3-603 only provides for the discharge of 

an obligation of an “indorser” or “accommodation 

party,” neither of which Robertson constitutes.17 (See 

id. ¶ 58.) 

 With respect to Robertson’s fraud, deception, 

and conspiracy claims against ETS, RFREH, and 

GMACM, the Trust argues that these claims fail 

because, as set forth in the Summary Judgment 

Order, the District Court held that “Robertson is not 

a party to the Note or the First Priority DOT and 

                                                 
17 “Indorser” is defined as “a person who makes an 

indorsement.” WASH. REV. CODE. ANN. § 62A.3-204(b). In 

turn, “‘[i]ndorsement’ means a signature, other than that of a 

signer as maker, drawer, or acceptor, that alone or 

accompanied by other words is made on an instrument for the 

purpose of (i) negotiating the instrument, (ii) restricting 

payment of the instrument, or (iii) incurring indorser's liability 

on the instrument.” Id. § 62A.3-204(a). An “accommodation 

party” is defined, in relevant part, as a party who “signs the 

instrument for the purpose of incurring liability on the 

instrument without being a direct beneficiary of the value 

given for the instrument . . . .” Id. § 62A.3-419(a). 
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therefore lacks standing to challenge any aspect of 

the Debtor Defendants’ past efforts to foreclose on 

the Property under those instruments.” (Id. ¶ 59.) 

Finally, the Trust argues that Robertson fails to 

adequately allege the elements of fraud or conspiracy 

to commit fraud with requisite specificity. (Id. ¶ 60.) 

 Under Washington law, a plaintiff must allege 

the following elements to state a claim for fraud: 

 

(1) representation of an existing fact; (2) 

materiality; (3) falsity; (4) the speaker's 

knowledge of its falsity; (5) intent of the 

speaker that it should be acted upon by 

the plaintiff; (6) plaintiff's ignorance of 

its falsity; (7) plaintiff's reliance on the 

truth of the representation; (8) plaintiff's 

right to rely upon it; and (9) damages 

suffered by the plaintiff. 

 

Stiley v. Block, 925 P.2d 194, 204 (Wash. 1996) (en 

banc). Accordingly, a claim for fraud “requires a false 

statement that plaintiffs relied upon.” Schanne v. 

Nationstar Mortg., LLC, No. C10-5753 (BHS), 2011 

WL 5119262, at *3 (W.D. Wash. Oct. 27, 2011) (citing 

Stiley, 925 P.2d at 204). 

 Robertson’s fraud claim against Homecomings 

is premised on his allegation that he attempted to 

pay off the First Priority Loan and thereby become 

subrogated to the rights held by the beneficiary of 

the First Priority DOT, but Homecomings refused to 

cooperate with his payoff attempts.18 (See Compl. ¶¶ 

                                                 
18 Subrogation is an equitable doctrine “extending to parties 

who, although not personally bound to pay a debt, are 

compelled to do so in order to protect their property interest.” 

MGIC Fin. Corp., 600 P.2d at 576 (citations omitted). 
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5.17, 9.1–9.3.) It is unclear what false statements 

Homecomings made to Robertson based on the facts 

alleged in the Complaint. Indeed, Robertson alleges 

that Homecomings “failed to respond in any way” to 

his $90,000 offer to pay off the First Priority Loan. 

(Compl. ¶ 5.19; see id. ¶ 5.17.) Therefore, Robertson 

fails to state a claim for fraud against Homecomings 

and the Objection is SUSTAINED with respect to 

this claim. 

 By contrast, Robertson does state a claim for 

fraud against RFREH. Robertson alleges that 

RFREH recorded the “legally defective” LSI 

Appointment, purporting to appoint LSI as 

substitute trustee five months before RFREH was 

assigned the First Priority DOT. (See id. ¶¶ 11.13–

11.14.) Robertson is correct that RFREH had no 

authority to execute the LSI Appointment before it 

was assigned the First Priority DOT pursuant to the 

RFREH Assignment, and RFREH misrepresented 

that it was a beneficiary of First Priority DOT in 

executing the LSI Appointment. (See Priore Decl. Ex. 

F.) While the fact that the RFC Corrected 

Assignment was later executed to correct the RFREH 

Assignment may belie any allegedly knowing 

misrepresentation made on the part of RFREH, (see 

Priore Decl. ¶ 14; id. Ex. H), whether RFREH 

knowingly made misrepresentations raises factual 

issues that cannot be resolved at this time. The 

Objection is therefore OVERRULED with respect to 

Robertson’s fraud cause of action against RFREH. 

 

                                                                                                    
“Subrogation entitles the party paying the debt to all of the 

rights, priority, liens and securities which the senior mortgagee 

had against the mortgagor.” Id. (citations omitted). 
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 Robertson also states a claim for fraud against 

ETS. Robertson alleges that ETS drafted and 

recorded the January 12, 2009 notice of trustee’s 

sale, the LSI Appointment, and the First American 

Appointment. (See id. ¶¶ 5.24, 12.3.) According to 

Robertson, ETS “usurp[ed] the role of [b]eneficiary 

through unilaterally issuing foreclosure directives 

with no authority from a valid deed of trust 

[b]eneficiary or trustee,” (id. ¶ 12.2(a)), and 

“usurp[ed] the trustee’s function of making the 

critical decisions that are reserved by law to the 

authorized and qualified trustee . . . while failing to 

meet the [Washington Deed of Trust Act] 

requirements to act as a trustee,” (id. ¶ 12.2(b)). 

Robertson further alleges that on June 10, 2009, ETS 

represented to Robertson’s counsel that GMACM was 

the holder of the Note at that time. (Id. ¶ 5.35.) As 

set forth above, the LSI Appointment contained 

misrepresentations to the extent it (i) purported to 

appoint LSI as substitute trustee at a time when 

RFREH had no interest in the First Priority DOT; 

and (ii) indicated that RFREH was the beneficiary of 

the First Priority DOT when it was not. Robertson 

states a claim for fraud against ETS for its alleged 

role in drafting and recording the LSI Appointment. 

Additionally, Robertson states a claim for fraud 

against ETS for its alleged misrepresentation that 

GMACM was the holder of the Note in June 2009. 

(See Compl. ¶ 5.35.) Robertson alleges sufficient facts 

indicating that he relied on this misrepresentation in 

attempting to pay off the First Priority Loan. (See id. 

¶¶ 5.36–5.38.).  Accordingly, the Objection is 

OVERRULED with respect to Robertson’s fraud 

cause of action against ETS to the extent set forth 

above. 
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G. Intentional and Negligent Infliction of 

Emotional Distress 

 Under Washington law, the elements of a 

cause of action for intentional infliction of emotional 

distress (i.e. outrage) are: “(1) extreme and 

outrageous conduct; (2) intentional or reckless 

infliction of emotional distress; and (3) actual result 

to the plaintiff of severe emotional distress.” Birklid 

v. Boeing Co., 904 P.2d 278, 867 (Wash. 1995) (en 

banc) (citations and internal quotation marks 

omitted). “The conduct in question must be ‘so 

outrageous in character, and so extreme in degree, as 

to go beyond all possible bounds of decency, and to be 

regarded as atrocious, and utterly intolerable in a 

civilized community.’” Id. (emphasis omitted) 

(quoting Grimsby v. Samson, 530 P.2d 291, 295 

(Wash. 1975) (en banc)). Whether alleged conduct is 

sufficiently outrageous to support a claim for 

intentional infliction of emotional distress “is 

ordinarily for the jury, but it is initially for the court 

to determine if reasonable minds could differ on 

whether the conduct was sufficiently extreme to 

result in liability.” Lyons v. U.S. Bank Nat’l Ass’n, 

336 P.3d 1142, 1151 (Wash. 2014) (en banc) (citations 

and internal quotation marks omitted). Several 

Washington courts have dismissed claims for 

intentional infliction of emotional distress on a 

motion to dismiss for a plaintiff’s failure to plead 

facts supporting a reasonable inference of sufficiently 

outrageous conduct relating to the foreclosure 

process. See, e.g., Thepvongsa v. Reg’l Tr. Servs. 

Corp., No. C10-1045 (RSL), 2011 WL 307364, at *4 

(W.D. Wash. Jan. 26, 2011) (dismissing plaintiff’s 

claim for intentional infliction of emotional distress 

for conduct relating to foreclosure); Schanne, 2011 

WL 5119262, at *5 (same); cf. Bhatti v. Guild Mortg. 
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Co., No. C11-0480 (JLR), 2011 WL 6300229, at *11 

(W.D. Wash. Dec. 16, 2011) (denying plaintiffs’ 

motion to amend complaint to add a claim for 

intentional infliction of emotional distress because 

amendment would be futile based on facts alleged). 

 Under Washington law, the elements of a 

cause of action for negligent infliction of emotional 

distress are: “(1) the defendant engaged in negligent 

conduct; (2) the plaintiff suffered serious emotional 

distress; [and] (3) the defendant’s negligent conduct 

was the cause of the plaintiff’s serious emotional 

distress.” Algaier v. CMG Mortg., Inc., No. 13-CV-

0380 (TOR), 2014 WL 3965180, at *4 (E.D. Wash. 

Aug. 13, 2014) (citing Hegel v. McMahon, 960 P.2d 

424, 431 (Wash. 1998) (en banc); Hunsley v. Giard, 

553 P.2d 1096 (Wash. 1976) (en banc)). “A plaintiff 

may recover for negligent infliction of emotional 

distress if she proves negligence, that is, duty, breach 

of the standard of care, proximate cause, and 

damage, and proves the additional requirement of 

objective symptomatology.” Strong v. Terrell, 195 

P.3d 977, 982 (Wash. Ct. App. 2008) (citations 

omitted). 

 The Trust argues that “Robertson has not 

alleged (nor could he) that the Debtors made physical 

threats, or caused him to suffer any emotional abuse 

or other personal indignities that would give rise to 

an [intentional infliction of emotional distress] 

claim.” (Obj. ¶ 63.) The Trust also contends that 

Robertson’s negligent infliction of emotional distress 

claim fails because the Debtors owed him no duty. 

(See id. ¶ 64.) Finally, the Trust argues that both 

emotional distress claims are subject to a two-year 

statute of limitations and are therefore time-barred 

to the extent they are based on events that occurred 
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prior to May 14, 2010, the date two years before the 

Debtors filed for bankruptcy. (Id. ¶ 65.) 

 Assuming, without deciding, that the 

Robertson’s emotional distress claims are timely, he 

fails to state a claim for intentional or negligent 

infliction of emotional distress against any of the 

Debtors. Robertson has not alleged facts supporting a 

reasonable inference that the Debtors engaged in any 

conduct sufficiently outrageous to support a claim for 

intentional infliction of emotional distress. Robertson 

generally alleges wrongful conduct on the part of the 

Debtors with respect to their efforts to foreclose on 

the Property, and their refusal to negotiate with 

Robertson, but he only alleges in a conclusory fashion 

that he suffered emotional distress as a result. (See 

Compl. ¶¶ 17.2, 17.4.) Furthermore, the Trust 

rebutted the prima facie validity of Robertson’s 

intentional infliction of emotional distress claim by 

the Objection, and Robertson did not respond by 

arguing that such claim is meritorious. Thus, the 

Objection is SUSTAINED with respect to 

Robertson’s intentional infliction of emotional 

distress claim. 

 Robertson also does not state a claim for 

negligent infliction of emotional distress against any 

Debtor. Under Washington law, the general rule “is 

that a lender is not a fiduciary of its borrower; a 

special relationship must develop between a lender 

and a borrower before a fiduciary duty exists.” Miller 

v. U.S. Bank of Wash., N.A., 865 P.2d 536, 543 

(Wash. Ct. App. 1994) (citations omitted). While 

some Washington courts have held that “[t]rustees 

have obligations to all of the parties to the deed, 

including the homeowner,” Bain v. Metro. Grp., Inc., 

285 P.3d 34, 39 (Wash. 2012) (en banc) (citations 

omitted), Robertson does not allege that ETS is a 
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trustee of the First Priority DOT. To the contrary, 

Robertson contends that ETS “[u]surp[ed] the 

trustee’s function . . . while failing to meet the 

[Washington Deed of Trust Act] requirements to act 

as a trustee.” (Compl. ¶ 12.2(b).) Moreover, while a 

“trustee or successor trustee has a duty of good faith 

to the borrower, beneficiary, and grantor” of a deed of 

trust, WASH. REV. CODE ANN. § 61.24.010(4), 

“[t]he trustee or successor trustee shall have no 

fiduciary duty or fiduciary obligation to the grantor 

or other persons having an interest in the property 

subject to the deed of trust,” id. § 61.24.010(3). 

Accordingly, Robertson has failed to adequately 

allege any duty owed to him by any of the Debtors. 

The Objection is SUSTAINED with respect to 

Robertson’s negligent infliction of emotional distress 

claim. 

 

H. The Washington Criminal Profiteering Act 

 

 The Washington Criminal Profiteering Act, 

WASH. REV. CODE. ANN. § 9A.82.001 et seq., 

provides civil remedies for a person injured by a 

pattern of criminal profiteering. See Winchester v. 

Stein, 959 P.2d 1077, 1083–84 (Wash. 1998) (en 

banc). “Criminal profiteering” is defined to “include[] 

the commission, or attempted commission, for 

financial gain, of any one of a number of crimes listed 

in the statute.” Id. at 1083. The Washington 

Criminal Profiteering Act defines a “pattern of 

criminal profiteering” as “engaging in at least three 

acts of criminal profiteering within a five-year 

period.” Id. “In order to constitute a pattern, the 

three acts must have had the same or similar intent, 

results, accomplices, principals, victims, or methods 
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of commission, or be otherwise interrelated by 

distinguishing characteristics including a nexus to 

the same enterprise, and must not be isolated 

events.” WASH. REV. CODE. ANN. § 9A.82.010(12). 

 In his Complaint, Robertson generally alleges 

that the Debtors violated the Washington Criminal 

Profiteering Act by, among other things, recording 

fraudulent instruments relating to the Property, 

attempting to commit theft of the Property through 

foreclosure, and “employing extortionate means to 

extract payments from property owners including 

[Robertson].” (Compl. ¶ 15.2.) In support, Robertson 

cites to a number of felony statutes allegedly violated 

by the Debtors. (See id. ¶ 15.3.) According to the 

Trust, Robertson’s claim for violations of the 

Washington Criminal Profiteering Act fails because 

“[h]e alleges neither the elements of fraud nor any of 

the felonies listed in the statute.” (Obj. ¶ 67 (citation 

omitted).) Moreover, the Trust argues that Robertson 

does not identify any criminal enterprise of which 

any Debtor is a part. (See id.) 

 Robertson does not sufficiently plead the 

elements of any felony enumerated in the 

Washington Criminal Profiteering Act and therefore 

fails to adequately plead any act of criminal 

profiteering, let alone “pattern of criminal 

profiteering.” Therefore, the Objection is 

SUSTAINED with respect to Robertson’s claims 

under the Washington Criminal Profiteering Act. 

 

I. The WCPA 

 

 The WCPA, WASH. REV. CODE. ANN. § 

19.86.010 et seq., prohibits “[u]nfair methods of 

competition and unfair or deceptive acts or practices 
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in the conduct of any trade or commerce . . . .” Id. § 

19.86.020. There are five elements to a private right 

of action under the WCPA: (1) an unfair or deceptive 

act or practice; (2) in trade or commerce; (3) which 

affects the public interest; (4) injures the plaintiff in 

his business or property; and (5) a showing of a 

causal link between the unfair or deceptive act or 

practice and the plaintiff’s injury. Hangman Ridge 

Training Stables, Inc. v. Safeco Title Ins. Co., 719 

P.2d 531, 784–85 (Wash. 1986) (en banc). 

 An act constitutes an unfair or deceptive act or 

practice if it “had the capacity to deceive a 

substantial portion of the public.” Id. (emphasis 

omitted) (citations omitted). “Implicit in the 

definition of ‘deceptive’ under the [W]CPA is the 

understanding that the practice misleads or 

misrepresents something of material importance.” 

Holiday Resort Cmty. Ass’n v. Echo Lake Assocs., 

LLC, 135 P.3d 499, 507 (Wash Ct. App. 2006) 

(citation omitted). According to the Trust, 

“Robertson’s WCPA claim is premised on the notion 

that: ‘[d]espite repeated requests, . . . no Defendant 

or any representative thereof has ever provided the 

October 2008 payoff amount on the Note or produced 

any evidence or ownership thereof, or been willing to 

exhibit any valid authority for their actions.’” (Obj. 

¶¶ 70 (quoting Compl. ¶ 16.4).) Among other things, 

Robertson also alleges that the Debtor Defendants 

drafted and recorded invalid First Priority Loan 

documents and engaged in robo-signing and unfair 

debt collection activities. (Compl. ¶¶ 16.2, 16.6–16.8.) 

 Robertson asserts that the RFREH 

Assignment was fraudulently executed by Thomas 

Strain, an allegedly notorious robo-signer. (See 

Compl. ¶¶ 5.66–5.67.) However, the RFREH 

Assignment was executed by JPM, not by any 
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Debtor. (See Priore Decl. Ex. G.) To the extent 

Robertson states a claim under the WCPA for the 

allegedly robo-signed RFREH Assignment, such 

claim is not properly asserted against RFREH. 

 Robertson also does not adequately allege any 

debt collection efforts on the part of the Debtors, and 

his allegations that the Debtors refused to provide 

him with pay-off information regarding the First 

Priority Loan are specific to his interactions with the 

Debtors and do not support a reasonable inference 

that such practice extends beyond this particular 

instance. See Mickelson v. Chase Home Fin., LLC, 

No. C11-1445 (MJP, 2012 WL 3240241, at *6 (W.D. 

Wash. Aug. 7, 2012) (dismissing WCPA claim where 

plaintiffs pleaded “no factual allegations that th[e] 

practice extends beyond th[e] particular instance or 

that it has a capacity to deceive a large portion of the 

population”).19 

 However, Robertson does state a WCPA claim 

against RFREH and ETS for their alleged execution 

of the LSI Appointment. “[T]he Washington Supreme 

Court has found that characterizing a non-holder (in 

this case, MERS) as the beneficiary in the deed of 

trust when it did not have actual possession of the 

note has the capacity to deceive for purposes of a 

CPA claim.” Thepvongsa v. Reg’l Tr. Servs. Corp., 

972 F. Supp. 2d 1221, 1231 (W.D. Wash. 2013) (citing 

Bain, 285 P.3d at 50). “The Supreme Court also 

found that the third element, public interest, was 

presumptively met because MERS ‘is involved with 

an enormous number of mortgages in the country 

(and our state), perhaps as many as half 

                                                 
19 For the same reason, Robertson does not allege facts 

indicating that ETS’s alleged misrepresentation of GMACM as 

the holder of the Note is anything but an isolated incident. 
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nationwide.’” Id. (quoting Bain, 285 P.3d at 51). 

Additionally, “if there have been misrepresentations, 

fraud, or irregularities in the [foreclosure] 

proceedings, and if the homeowner borrower cannot 

locate the party accountable and with authority to 

correct the irregularity, there certainly could be 

injury under the [W]CPA.” Bain, 285 P.3d at 51. 

RFREH executed the LSI Appointment prior to 

having any interest in the First Priority DOT but 

executed the LSI Appointment as beneficiary of the 

First Priority DOT. As discussed above, Robertson 

also alleges that ETS drafted and recorded the LSI 

Appointment. (See Compl. ¶ 12.3.) The Objection is 

therefore OVERRULED with respect to Robertson’s 

WCPA claim against RFREH and ETS in connection 

with their execution of the LSI Appointment. The 

Objection is SUSTAINED with respect to Robertson’s 

WCPA claims against the other Debtors. 

 

J. Conspiracy 

 

 “Under Washington law, a plaintiff proves a 

civil conspiracy by showing ‘by clear, cogent and 

convincing evidence that (1) two or more people 

contributed to accomplish an unlawful purpose, or 

combined to accomplish a lawful purpose by unlawful 

means; and (2) the conspirators entered into an 

agreement to accomplish the object of the 

conspiracy.’” Gossen v. JPMorgan Chase Bank, 819 

F. Supp. 2d 1162, 1171 (W.D. Wash. 2011) (quoting 

Wilson v. State, 929 P.2d 448 (1996)). “Because the 

conspiracy must be combined with an unlawful 

purpose, civil conspiracy does not exist 

independently—its viability hinges on the existence 

of a cognizable and separate underlying claim.” Id. 
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(citing N.W. Laborers–Employers Health & Sec. 

Trust Fund v. Philip Morris. Inc., 58 F.Supp.2d 1211, 

1216 (W.D.Wash.1999)). Robertson does not plead 

facts supporting a reasonable inference that any of 

the Debtors entered into any agreement to 

accomplish any unlawful purpose or a lawful purpose 

by unlawful means. Accordingly, the Objection to 

Robertson’s conspiracy claims is SUSTAINED. 

 

III. CONCLUSION 

 

 The Objection is SUSTAINED in part and 

OVERRULED in part. Robertson’s Homecomings 

Claim may proceed to an evidentiary hearing with 

respect to his trespass cause of action, as set forth 

above; his ETS Claim may proceed to an evidentiary 

hearing with respect to his fraud and WCPA causes 

of action, as set forth above; and his RFREH Claim 

may proceed to an evidentiary hearing with respect 

to his fraud and WCPA causes of action, as set forth 

above. 

 The Trust’s counsel shall confer with 

Robertson within fourteen (14) days from the date of 

this Opinion to discuss possible settlement of the 

remaining issues in this dispute. Additionally, 

counsel shall confer regarding the scheduling of any 

discovery and an evidentiary hearing, as well as 

further briefing before trial. Following such 

conference, counsel shall promptly file a status letter 

advising the Court of the proposed schedule. The 

Trust’s counsel shall also set this matter for a further 

status conference during the next available Omnibus 

Hearing date; Robertson may participate in the 

conference by telephone. The Court will enter a 

scheduling order following that conference. 
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 IT IS SO ORDERED. 

 

Dated: April 28, 2015  

New York, New York 

 

/s/_____________________________ 

     MARTIN GLENN  

     United States Bankruptcy Judge 
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APPENDIX O 

UNITED STATES COURT OF APPEALS  

FOR THE NINTH CIRCUIT 

 

No. 13-72348 

 

D.C. No. 2:12-cv-02017-MJP 

Western District of Washington, Seattle 

 

In re: DUNCAN K. ROBERTSON 

 

DUNCAN K. ROBERTSON, 

Petitioner, 

v. 

 

UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF 

WASHINGTON, SEATTLE 

Respondent, 

 

 GMAC MORTGAGE LLC; et al., 

Real Parties in Interest. 

 

[FILED: AUGUST 26, 2013] 

 

ORDER 

 
 

Before: SCHROEDER, LEAVY, and BERZON, 

Circuit Judges. 

 

 Petitioner has not demonstrated that this case 

warrants the intervention of this court by means of 

the extraordinary remedy of mandamus. See 



 
 
 
 
 
 

109a 

Bauman v. U.S. Dist. Court, 557 F.2d 650 (9th Cir. 

1977). Accordingly, the petition is denied. 

 

 Petitioner’s request for costs and attorney fees 

is denied as moot.  

 

 DENIED. 
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APPENDIX P 

IN THE COURT OF APPEALS 

FOR THE STATE OF WASHINGTON 

 

No. 75262-6-I 

 

21st MORTGAGE CORPORATION, 

a Delaware Corporation, 

Respondent, 

v. 

DUNCAN K. ROBERTSON, 

Appellant. 

LINDA C.NICHOLLS, 

Third-Party Plaintiff 
 

RESIDENTIAL FUNDING COMPANY, LLC, a 

limited liability company, OCWEN LOAN 

SERVICING, LLC, A LIMITED LIABILITY 

COMPANY; NORTHWEST TRUSTEE SERVICES, 

INC., a Washington corporation, MARY A. MILLER, 

an Iowa resident; TYRONE THORGOOD, a 

Pennsylvania resident; DOES 1-10, 
 

Third-Party Defendants. 
 

[FILED: OCTOBER 30, 2017] 

 

UNPUBLISHED OPINION 

 

 SPEARMAN, J. — The holder of a promissory 

note secured by real property is entitled to enforce it 

through judicial foreclosure. A holder is the person 

in possession of a note that is payable either to 

bearer or to the person in possession. On summary 
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judgment in this judicial foreclosure, defendant 

Duncan Robertson presented an affidavit opining 

that the note and its endorsements to the holder, 

21st Mortgage (21st), are not authentic. This 

evidence is sufficient to create a genuine issue of 

material fact whether 21st is entitled to enforce the 

note. In this respect, the trial court erred in 

granting summary judgment to 21st. We reverse in 

part and affirm in part. 

 

FACTS 

 Linda Nicholls inherited a house in southwest 

Seattle (Property). In 1999, she borrowed $100,000 

from Old Kent Mortgage Company and executed a 

promissory note secured by a deed of trust that 

encumbered the Property (first priority loan).  

 In 2006, Nicholls borrowed $82,000 from 

defendant Duncan Robertson (Robertson loan). The 

loan was secured by a deed of trust that 

acknowledged the first priority loan. Nicholls 

defaulted on the Robertson loan. A notice of 

trustee's sale was recorded on January 8, 2008 and 

announced that the sale would take place on April 

11, 2008. When the sale actually took place, on 

September 26, 2008, Robertson purchased the 

Property.  

 In the meantime, the first priority loan 

changed hands several times. Old Kent endorsed 

the note to Residential Funding Corporation. 

Residential Funding Corporation placed the loan in 

a securitized trust and endorsed the note to Bank 

One as trustee for that trust. In an undated allonge 

attached to the note, Bank One as trustee for 

Residential Funding Company endorsed the note in 

blank. In another allonge, the Bank of New York 
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Mellon Trust Company (Mellon), as trustee for 

Residential Funding Company, endorsed the note to 

Residential Funding Company. In a third allonge, 

Residential Funding Company endorsed the note in 

blank. 

 On May 14, 2012, Residential Funding 

Company filed for bankruptcy. The Nicholls loan 

was among the assets liquidated in the bankruptcy 

and sold to Berkshire Hathaway. Berkshire 

Hathaway deposited the Nicholls loan in the 

Knoxville 2012 Trust, with Christiana Trust as its 

trustee. Christiana then elected 21st as the Servicer 

for the Knoxville 2012 Trust. 

 Nicholls defaulted on the first priority loan. 

She made her last payments on July 8, 2009 and 

August 11, 2009. At least two non-judicial 

foreclosures were scheduled, but eventually 

cancelled. Robertson v. GMAC Mortg. LLC,982 

F.Supp.2d 1202, 1205 (W.D. Wash. 2013). 

 21st purports to hold the original note for the 

first priority loan. 21st filed a complaint for judicial 

foreclosure against Nicholls and Robertson on July 

24, 2014. Nicholls did not respond to the foreclosure 

complaint and defaulted. Robertson answered, 

asserting 22 affirmative defenses and 13 

counterclaims. The trial court stayed Robertson's 

counterclaims and third party claims pending the 

outcome of related federal litigation.1 

                                                 
1 1 In 2012, Robertson filed a complaint in superior court 

against multiple defendants. It sought quiet title and a 

declaratory judgment that 21st's predecessors violated the law 

with respect to their attempted foreclosures of the Property. 

Robertson,982 F.Supp.2d at 1206. Meanwhile, Residential 

Funding Company had entered bankruptcy and Robertson 

filed claims in those proceedings, several of which were 

permitted to proceed. A number of Robertson's causes of action 
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 Both 21st and Robertson filed motions for 

summary judgment in the judicial foreclosure.2 21st 

also moved to strike certain expert declarations filed 

by Robertson in opposition to 21st's motion. In its 

order on summary judgment, the trial court found 

that the 2008 trustee sale was invalid, and thus 

that Robertson was not the owner of the Property. 

The court ordered that 21st was entitled to a decree 

of foreclosure and struck Robertson's affirmative 

defenses. It did not rule on 21st's motion to strike. 

On reconsideration, the trial court revised the 

summary judgment order to clarify that it 

considered all written submissions in connection 

with the motions. On April 28, 2016, the court 

certified its orders as final for the purposes of 

appeal under CR 54(b). 

 Robertson appeals. 

DISCUSSION 

Authenticity of the Promissory Note 

 Robertson argues that the trial court erred by 

granting summary judgment to 21st because there 

is a genuine issue of material fact whether 21st is a 

beneficiary of the Nicholls promissory note. 

Robertson disputes that 21st holds the original note 

                                                                                                    
were stayed due to the bankruptcy proceedings. The case was 

removed to federal district court. The district court dismissed 

the two causes of action that were not stayed. Robertson 

appealed. The Ninth Circuit Court of Appeals found that the 

district court had not established subject matter jurisdiction 

and remanded the case for an evidentiary hearing on the 

citizenship of the corporate defendants. 

2 21st first moved for a judgment on the pleadings. The trial 

court converted it to a motion for summary judgment, and 

considered it at the same time as 21st and Robertson's motions 

for summary judgment. 
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and that it can establish chain of title for the note. 

Thus, he argues that 21st is not entitled to enforce 

the note. Robertson also argues that 21st is 

excluded from the definition of "beneficiary" as a 

result of the bankruptcy proceedings.3 

 We review an order granting summary 

judgment de novo. Deutsche Bank Nat. Trust Co. v. 

Slotke, 192 Wn. App. 166, 170, 367 P.3d 600, rev. 

denied, 185 Wn.2d 107, 377 P.3d 746 (2016). 

Summary judgment is appropriate if there is no 

genuine issue as to any material fact and the 

moving party is entitled to a judgment as a matter 

of law. CR 56(c). The initial burden is on the moving 

party to show there is no genuine issue of any 

material fact. CR 56(e). The burden then shifts to 

the nonmoving party to "set forth specific facts 

which sufficiently rebut the moving party's 

contentions and disclose the existence of a genuine 

issue as to a material fact." Slotke, 192 Wn. App. at 

170-71 (quoting Meyer v. Univ. of Washington, 105 

Wn.2d 847, 852, 719 P.2d 98 (1986)). To accomplish 

this, the nonmoving party "may not rely on 

speculation [or] argumentative assertions that 

unresolved factual issues remain." Ranger Ins. Co. 

v. Pierce County, 164 Wn.2d 545, 552, 192 P.3d 886 

(2008) (quoting Seven Gables Corp. v. MGM/UA 

Entm't Co., 106 Wn.2d 1, 13, 721 P.2d 1(1986)). "A 

genuine issue of material fact exists where 

reasonable minds could differ on the facts 

controlling the outcome of the litigation." Id. (citing 

Wilson v. Steinbach,98 Wn.2d 434, 437, 656 P.2d 

                                                 
3 3 Robertson also challenges 21st's chain of title for the deed 

of trust, but he does not support this with argument. Thus, we 

decline to review it. Joy v. Dep't of Labor & Indus., 170 Wn. 

App. 614, 629, 285 P.3d 187 (2012). 
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1030 (1982)). We review the facts and all reasonable 

inferences from those facts in the light most 

favorable to the nonmoving party. Id. 

 A deed of trust may be judicially foreclosed to 

secure the performance of an obligation to the 

beneficiary by a borrower on a promissory note. 

Slotke, 192 Wn. App. at 171. The person entitled to 

enforce a promissory note is:  

(i) the holder of the instrument, (ii) a 

non holder in possession of the 

instrument who has the rights of a 

holder, or (iii) a person not in possession 

of the instrument who is entitled to 

enforce the instrument pursuant to 

RCW 62A.3-309 or 62A.3-418(d). A 

person may be a person entitled to 

enforce the instrument even though the 

person is not the owner of the 

instrument or is in wrongful possession 

of the instrument. 

RCW 62A.3-301. A "holder" is "[t]he person in 

possession of a negotiable instrument that is 

payable either to bearer or to an identified person 

that is the person in possession." RCW 62A.1-

201(b)(21)(A). "Mt is the holder of a note who is 

entitled to enforce it. It is not necessary for the 

holder to establish that it is also the owner of the 

note secured by the deed of trust." Slotke 192 Wn. 

App. at 173. 

 Robertson argues that his evidence creates a 

genuine issue of material fact that 21st does not 

possess the original first priority promissory note.4 

                                                 
4 As a threshold matter, 21st argues that Robertson does not have 
standing to contest the assignment of the promissory note. It relies on 
two federal district court cases holding that a borrower does not have 
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He relies on a report and affidavit by James Kelley, 

who examined the note. Kelley concluded that the 

note is "not the original adjustable rate note but a 

copy thereof." CP at 2049. 21st argues that the 

Kelley report is inadmissible, but the trial court 

explicitly left that question open, and the report was 

among the documents considered on summary 

judgment. Thus, we consider it in the light most 

favorable to Robertson. The Kelley report is 

evidence that the note is a copy, so there is a 

genuine issue of material fact whether 21st holds 

the note and is entitled to enforce it. 

 Robertson's evidence distinguishes this case 

from Bavand v. OneWest Bank, 196 Wn. App. 813, 

385 P.3d 233 (2016). In Bavand,the beneficiary 

wrote a declaration that it was the actual holder of 

the note. But the declarant did not write the year 

                                                                                                    
standing to challenge the appointment of a successor trustee to a deed of 
trust; Cagle v. Abacus Mortg. Inc., 2014 WL 4402136 (W.D. 

Wash. 2014) and Brodie v. Northwest Trustee Servs., Inc., 

2012 WL 6192723 (E.D. Wash..2012). The same cases were 

cited as authority on standing in Bavand v. OneWest Bank,196 

Wn. App. 813, 385 P.3d 233 (2016). There, we found them 

unpersuasive because neither applied Washington's test for 

standing. To establish standing in Washington, the claimant 

must show a personal injury fairly traceable to the challenged 

conduct and likely to be redressed by the requested relief, and 

that his or her interest is within the zone of interests protected 

by the statute at issue. Bavand, 196 Wn. App. at 834 (citing 

State v. Johnson,179 Wn.2d 534, 552, 315 P.3d 1090 (2014)). 

Here, Robertson's potential loss of the Property is fairly 

traceable to a foreclosure by 21st, and is likely to be redressed 

by the requested relief that 21st lacks authority to foreclose. 

And, Robertson can show that he is within the zone of 

interests protected by the Deeds of Trust Act, which governs 

mortgage law with respect to junior lien holders and owners. 

We again decline to follow the federal cases cited by 21st 

because they do not apply Washington's test for standing. 
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that he signed the declaration. Bavand argued that 

this created a genuine issue of material fact whether 

the declaration was ineffective because it could have 

been signed after the foreclosure started. This court 

disagreed, noting that Bavand did not point to any 

evidence in the record to substantiate that the 

declaration was signed after the foreclosure started. 

Here, Robertson goes further than the borrower in 

Bavand. He provides the Kelley affidavit to 

substantiate that there is a question of fact whether 

21st possesses the original note. To the extent that 

the affidavit is an admissible expert opinion, which 

is a question that is not before us, it creates a 

genuine issue of fact whether 21st is the holder of 

the note. 

 Robertson next argues that the allonges 

documenting the history of the note's negotiation 

are invalid. Robertson appears to propose that they 

were created sometime after 21st filed its complaint 

in this matter because they were not attached to the 

promissory note in the complaint, or submitted to 

the bankruptcy court. He supports this argument 

with Kelley's affidavit, which opines that the 

allonges were never permanently affixed to the note, 

and that signatures on two of the allonges were 

made with a printer and are thus most likely copies. 

Viewing the Kelley affidavit in the light most 

favorable to Robertson, it creates a genuine issue of 

fact whether 21st is a holder and entitled to enforce 

the note. If the allonges are fraudulent, the note is 

not endorsed in blank, but is instead endorsed to 

Bank One. And if that is true, 21st holds a note 

endorsed to an entity other than itself and is thus 

not entitled to enforce it. Thus, the Kelley affidavit 

creates an issue of material fact on this question as 

well. 
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 Finally, Robertson questions whether 21st is 

the beneficiary as defined by the deeds of trust act, 

(DTA) chapter 61.24 RCW, because the Nicholls 

loan may have been pledged as collateral when it 

became a bankruptcy asset. Excluded from the 

definition of "beneficiary" in the DTA are "persons 

holding the [instrument] as security for a different 

obligation." RCW 61.24.005(2). Robertson contends 

that the Nicholls loan may be held as security in the 

Residential Funding Company bankruptcy because 

a "significant amount of the assets on the Debtors' 

Schedule B have been pledged as collateral by the 

Debtors and are outside of the Debtors' control." CP 

at 1569. But because Robertson provides no 

evidence that the Nicholls loan was among those 

assets, he fails to raise a genuine issue of fact. 

Regardless, Robertson's argument would fail on the 

merits. When the court transferred the loan through 

the bankruptcy, it ordered that the asset was "free 

and clear of all Claims, Liens, encumbrances, or 

other interests. . ." CP at 1361. Thus, it could not 

have been held as collateral after the bankruptcy. 

 With the Kelley affidavit, Robertson met his 

burden to present evidence that creates a genuine 

issue of material fact whether the note and its 

allonges are original, and thus whether 21st is the 

holder entitled to enforce the note. 

Robertson's 2008 non-judicial foreclosure 

 Robertson argues that the trial court erred by 

finding that he did not acquire title to the Property 

after the 2008 trustee's sale. He claims that there 

are issues of material fact related to ownership of 

the Property. 

 Robertson's status as either junior lienholder 

or owner is immaterial to whether 21st is entitled to 
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a decree of foreclosure.55 Regardless of whether 

Robertson owns the property or is a junior 

lienholder, his interest in it will be foreclosed, and 

he will be entitled to any surplus. BAC Home Loans 

Servicing, LP v. Fulbright, 180 Wn.2d 754, 761, 328 

P.3d 895 (2014); RCW 61.12.150. Therefore, we 

decline to reach whether the trial court erred in 

granting summary judgment on this ground.6 

Affirmative Defenses 

 Robertson argues that the trial court erred in 

striking his 22 affirmative defenses. But in his 

briefing to this court, he advances arguments in 

support of only two of them: statute of limitations 

and standing.7 

 Robertson argues that the judicial foreclosure 

is barred by the six year statute of limitations, 

which he contends expired in 2010. RCW 4.16.040. 

21st argues that the claim was timely filed on July 

24, 2014 and in support, offers evidence that 

Nicholls made payments on the first priority loan in 

June and August of 2009. Robertson argues that the 

evidence is not credible but he offers no evidence 

disputing that Nicholls made those payments. 

                                                 
5 Robertson's status as junior lienholder or property owner may 

be material to his stayed counterclaims, which are not on 

appeal. 

6 Robertson advances another argument in support of his 

position that he owns the Property. He contends that because 

the federal district court previously noted that he owned the 

Property, the trial court's ruling to the contrary violated 

principles of federalism, the "exclusive jurisdiction doctrine," 

and the law of the case. Brief of App. at 37-45. But as discussed, 

Robertson's interest in the Property is not material to the 

foreclosure. Therefore, we decline to reach this issue. 

7 In his brief, Robertson anticipates arguing laches, but makes 

no such argument. See Br. of App. at 29-37. 
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 Robertson additionally argues that under 

Berteloot v. Remillard, 130 Wash. 587, 228 P. 690 

(1924), 21st must show that Nicholls intended to 

keep the debt alive when making her 2009 

payments. But Berteloot requires evidence of intent 

to revive the debt where the statute of limitations 

has run at the time of payment. Here, there is no 

evidence that the statute of limitations had run in 

2009. Thus, even if it carried the burden to do so, 

21st need not prove that Nicholls made her 

payments voluntarily. The trial court did not err in 

striking the statute of limitations affirmative 

defense. 

 Robertson next argues that it was improper for 

the trial court to strike his affirmative defense that 

21st lacks standing for a judicial foreclosure on the 

Property. As discussed, the Kelley affidavit creates a 

genuine issue of material fact whether 21st holds 

the note. If 21st does not hold the note, then it does 

not have standing to enforce it. See RCW 62A.3-301. 

The trial court erred in striking this affirmative 

defense. 

 Robertson fails to advance argument or cite 

authority in support of his remaining affirmative 

defenses. The defendant carries the burden of proof 

on an affirmative defense. See Rivas v. Overlake 

Hosp. Med. Ctr., 164 Wn.2d 261, 267, 189 P.3d 753 

(2008). Because Robertson bears the burden of proof 

on his affirmative defenses, he must make a 

showing sufficient to establish the existence of the 

essential elements of those affirmative defenses. 

Young v. Key Pharm., Inc., 112 Wn.2d 216, 225, 770 

P.2d 182 (1989). While Robertson refers to prior 

arguments in the record on each of his affirmative 

defenses, he does not take the opportunity to argue 

each defense on appeal. The court is not required to 
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search the record to locate the portions relevant to a 

litigant's arguments. Cowiche Canyon Conservancy 

v. Bosley, 118 Wn.2d 801, 819, 828 P.2d 549 (1992). 

Passing treatment of an issue or lack of reasoned 

argument are insufficient to merit judicial 

consideration. Joy v. Dep't of Labor & Indus., 170 

Wn. App. 614, 629, 285 P.3d 187 (2012) (citing West 

v. Thurston County, 168 Wn. App. 162, 187, 275 

P.3d 1200 (2012)). We decline to consider 

Robertson's remaining affirmative defenses due to 

lack of argument. 

 

 Reversed in part and remanded. 

 

/s/___________________ 

    Michael J. Spearman 

Concur: 

/s/__________________ 

     Ronald Cox 

 

/s/___________________ 

   Stephen Dwyer 
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APPENDIX Q 

UNITED STATES DISTRICT COURT  

WESTERN DISTRICT OF WASHINGTON 

AT  SEATTLE  
 

 

CASE NO. C12-2017-MJP  

 

DUNCAN K ROBERTSON, 

Plaintiff, 

v. 

 

GMAC MORTGAGE LLC, et. al. 

  Defendants 

 

[FILED: NOVEMBER 30, 2012] 

 

MOTION FOR PROOF OF AUTHORITY AND 

RESPONSE TO VOIR DIRE EXHIBITS  

DOCUMENT 16-1 PAGE 7 OF 13 

 

Email exchange between Duncan K. Robertson and 

DeGeta A. Cole of the Office of the Comptroller of 

Currency of the US Department of the Treasury 

 

From: Uncadunc1@aol.com 

[mailto:uncadunc1@aol.com] 

Sent: Sunday, November 04, 2012 4:53 PM 

To: Pugblicaffairs 

Subject:  Inquiry - Address for BNY Trust Co NA 
 

OCC: 
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  I am writing because I am encountering a brick 

wall in attempting to find the proper address for 

process service on Bank of New York Trust Company 

N.A. 

 

  I believe the company was taken over by Bank of 

New York Mellon Trust Company N.A.  When I 

contacted Bank of New York Mellon I was told that 

the proper address was: 

 

Bank of New York Trust Company N.A. 

C/O The Bank of New York Mellon 

Legal Division/Legal Process Department 

123 Main Street, 4th Floor 

White Plains, NY  10601-3168 

 

When Legal notice was sent to that address via 

Certified Mail it was returned marked "Unable to 

Forward." 

 

What is the address that you maintain for service of 

process on Bank of New York Trust Company N.A.? 

 

Thank you, 

 

Duncan K. Robertson 

 
Subj:   Inquiry - Address For BNY Trust Co NA 

Date:  11/7/2012 6:15:17 P.M. Pacific Standard 

Time 

From:  DeGeta.Cole@occ.treas.gov 

To:   Uncadunc1@aol.com 

Dear Mr. Robertson, 
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The Bank of New York Trust Company N.A. merged 

with the Bank of New York Mellon Trust Company 

N.A. in 2006.  The address for Bank of New York 

Mellon Trust Company N.A. is: 

 

The Bank of New York Mellon Trust Company 

N.A. 

400 South Hope Street 

Los Angeles, CA  90071 

 

Please be advised that the OCC does not require 

national banks to have a Registered Agent for service 

of process.  To serve the bank, you would serve the 

President or CEO of the bank. 

 

Thanks for your inquiry. 

 

DeGeta A. Cole 

Office of the Comptroller of the Currency 

Paralegal Specialist, 

Litigation Division 

250 E Street, SW 

Mail Stop 8-11 

Washington, D.C. 20219 

(202) 874-5280 

(301) 433-6506 (E-fax) 
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APPENDIX R 

UNITED STATES DISTRICT COURT  

WESTERN DISTRICT OF WASHINGTON 

AT  SEATTLE  

 

CASE NO. C12-2017-MJP  

 

DUNCAN K ROBERTSON, 

Plaintiff, 

v. 

 

GMAC MORTGAGE LLC, et. al. 

 

Defendants 
 

[FILED: FEBRUARY 14, 2013] 

 

JOINT STATUS REPORT 

DOCUMENT 77 PAGES 1, 12 & 13 OF 13 

 

Document provided to provide signatures of Counsel 

and whom they state they represent in the above 

titled matter. 

 
 

  The parties, through their counsel, 

pursuant to this Court’s order (Dkt. No. 44), Local 

Civil Rule (“LCR”) 16, Federal Rule of Civil 

Procedure (“FRCP”) 26(f), and LCR 26(f), hereby 

present this Joint Status Report and Discovery Plan.  
 

(END OF PAGE 1) 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
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 Enters a Scheduling Order in this Case  

 

The parties agree there is no need for a scheduling 

conference. 

 

18. The Dates that Each and Every 

Nongovernmental Corporate Party Filed its 

Disclosure Statement Pursuant to Fed. R. 

Civ. P. 7.1 and Local Civil Rule 7.1  

 

JPMorgan Chase Bank, NA: November 15, 2012  

Bank One NA: November 15, 2012  

First American Title Ins. Co.: November 30, 2012  

GMACM Entities: January 30, 2013 

 

19. Consent to Recording of Hearings  

 

 Plaintiff prefers that court proceedings be 

recorded pursuant to the Judiciary’s Pilot Program 

on Cameras in the Courtroom.  

 

 Defendants take no position as to whether 

proceedings should be recorded.  

 

DATED this 14th day of February, 2013.  

 

DAVIS WRIGHT TREMAINE LLP 

 

By s/ Matthew Sullivan  

Fred B. Burnside, WSBA # 32491  

Matthew Sullivan, WSBA # 40873  

1201 Third Avenue, Suite 2200  
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Seattle, WA 98101  

Tel: (206) 622-3150  

Fax: (206) 757-7700  

fredburnside@dwt.com  

matthewsullivan@dwt.com  

Attorneys for Chase and Bank One 

 

Hanson Baker Ludlow Drumheller, P.S.  

Attorneys for Defendant First American 

Title Company  

 

By /s/ Jennifer T. Karol  

Jennifer T. Karol, WSBA #31540 

 

(END OF PAGE 12) 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

2229 112th Avenue NE, #200  

Bellevue, Washington 98004  

Tel: (425) 454-3374  

Fax: (425) 454-0087  

E-mail: jkarol@hansonbaker.com 

 

Sussman Shank LLP  

Attorneys for Defendants Bank of New 

York Mellon Trust Company, GMAC 

Mortgage, LLC, Executive Trustee 

Services, LLC, Residential Funding 

Real Estate Corporation, Residential 

Funding Company, LLC, and 

Homecomings Financial, LLC 

  

By /s/ William G. Fig  

William G. Fig, WSBA #33943  
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1000 SW Broadway, Ste. 1400  

Portland, Oregon 97205-3089  

Tel: (503) 227-1111  

Fax: (503) 248-0130  

E-mail: wfig@sussmanshank.com 

 

Duncan K. Robertson, Plaintiff Pro se  

s/ Duncan K. Robertson  

Duncan K. Robertson  

3520 SE Harold Court  

Portland, OR 97202-4344  

Telephone & Fax: (503)775-9164  

E-Mail: Uncadunc1@aol.com 

 

(END OF PAGE 13) 

................................................................... 
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APPENDIX S 

 

UNITED STATES DISTRICT COURT  

WESTERN DISTRICT OF WASHINGTON 

AT  SEATTLE  

 

CASE NO. C12-2017-MJP  

 

DUNCAN K ROBERTSON, 

Plaintiff, 

v. 

 

GMAC MORTGAGE LLC, et. al. 

Defendants 

 

[FILED: DECEMBER 24, 2012] 

 

DEFENDANTS’ JOINT OPPOSITION 

 TO MOTION TO REMAND 

DOCUMENT 24 PAGES 1, 11 & 12 OF 13 

 

Document provided to provide signatures of Counsel 

and whom they state they represent in the above 

titled matter. 

 
 

 NOTE ON MOTION CALENDAR: 

Friday, December 28, 2012 

(or at Court’s Prerogative) 

 

(END OF PAGE 1) 

........................................................................................ 
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......the option of refusing state law claims out of 

consideration for ‘judicial economy, convenience, 

fairness, and comity.’” Id. (citation omitted). This 

Court has jurisdiction over Plaintiff’s claim because 

complete diversity exists and Plaintiff seeks relief in 

excess of $75,000. Thus, the Court must exercise 

jurisdiction over these claims. 
 

IV. CONCLUSION 
 

 Chase’s removal of this action to this Court 

was timely and was undertaken with the consent of 

all Defendants. Plaintiff fails to identify any other 

basis supporting his motion for remand. The Court 

should therefore deny Plaintiff’s request for remand. 
 

 DATED this 24th day of December, 2012. 
 

Davis Wright Tremaine LLP 

Attorneys for Defendant JPMorgan Chase Bank, 

N.A., on its own behalf and as successor by 

merger to Bank One N.A., and Bank of New 

York Trust 

 

By /s/ Matthew Sullivan 

Fred B. Burnside, WSBA #32491 

Matthew Sullivan, WSBA # 40873 

Suite 2200, 1201 Third Avenue 

Seattle, Washington 98101-3045 

Tel: (206) 757-8257 

Fax: (206) 757-7257 

E-mail: fredburnside@dwt.com 

E-mail: matthewsullivan@dwt.com 
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Hanson Baker Ludlow Drumheller, P.S. 

Attorneys for Defendant First American Title 

Company 
 

By /s/ Jennifer T. Karol 

Jennifer T. Karol, WSBA #31540 

2229 112th Avenue NE, #200 

Bellevue, Washington 98004 

Tel: (425) 454-3374 

Fax: (425) 454-0087 

E-mail: jkarol@hansonbaker.com  
 

(END OF PAGE 11) 

........................................................................................ 

Sussman Shank LLP 

Attorneys for Defendants Bank of New York 

Mellon Trust Company, GMAC Mortgage, LLC, 

Executive Trustee Services, LLC, Residential 

Funding Real Estate Corporation, Residential 

Funding Company, LLC, and Homecomings 

Financial, LLC 
 

By /s/ William G. Fig 

William G. Fig, WSBA #33943 

1000 SW Broadway, Ste. 1400 

Portland, Oregon 97205-3089 

Tel: (503) 227-1111 

Fax: (503) 248-0130 

E-mail: wfig@sussmanshank.com 
 

K&L Gates LLP 

Attorneys for Defendant LSI Title Agency 

By /s/ Peter A. Talevich 
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Peter A. Talevich, WSBA #42644 

925 Fourth Avenue, Ste. 2900 

Seattle, Washington 98104 

Tel: (206) 370-8070 

Fax: (206) 623-7022 

E-mail: peter.talevich@klgates.com    

 

(END OF PAGE 12) 
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APPENDIX T 
 

1. 28 U.S.C. § 47 -  Disqualification of trial 

judge to hear appeal provides in relevant part: 
 

No judge shall hear or determine an appeal from the 

decision of a case or issue tried by him. 
 

2. 28 U.S.C. § 144 - Bias or prejudice of judge 

provides in part: 
 

Whenever a party to any proceeding in a district 

court makes and files a timely and sufficient 

affidavit that the judge before whom the matter is 

pending has a personal bias or prejudice either 

against him or in favor of any adverse party, such 

judge shall proceed no further therein, but another 

judge shall be assigned to hear such proceeding. 

The affidavit shall state the facts and the reasons 

for the belief that bias or prejudice exists, and shall 

be filed not less than ten days before the beginning of 

the term at which the proceeding is to be heard, or 

good cause shall be shown for failure to file it within 

such time. A party may file only one such affidavit in 

any case. It shall be accompanied by a certificate of 

counsel of record stating that it is made in good faith. 
 

3. 28 U.S.C. § 455 - Disqualification of justice, 

judge or magistrate provides in relevant part: 
 

(a) Any justice, judge, or magistrate judge of the 

United States shall disqualify himself in 

any proceeding in which his impartiality might 

reasonably be questioned. 

(b) He shall also disqualify himself in the following 

circumstances: 
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 (1) Where he has a personal bias or prejudice 

concerning a party, or personal knowledge of 

disputed evidentiary facts concerning the proceeding; 

 (2) Where in private practice he served as lawyer in the 
matter in controversy, or a lawyer with whom he previously 
practiced law served during such association as a lawyer 
concerning the matter, or the judge or such lawyer has been a 
material witness concerning it; 
 (3) Where he has served in governmental employment 
and in such capacity participated as counsel, adviser or 
material witness concerning the proceeding or expressed an 
opinion concerning the merits of the particular case in 
controversy; 
 (4) He knows that he, individually or as a fiduciary, or 
his spouse or minor child residing in his household, has 
a financial interest in the subject matter in controversy or in a 
party to the proceeding, or any other interest that could be 
substantially affected by the outcome of the proceeding; 
 (5) He or his spouse, or a person within the third degree 
of relationship to either of them, or the spouse of such a 
person: 
  (i) Is a party to the proceeding, or an officer, 
director, or trustee of a party; 
  (ii) Is acting as a lawyer in the proceeding; 
  (iii) Is known by the judge to have an interest that 
could be substantially affected by the outcome of 
the proceeding; 
  (iv) Is to the judge’s knowledge likely to be a 
material witness in the proceeding. 
(c) A judge should inform himself about his personal 
and fiduciary financial interests, and make a reasonable effort 
to inform himself about the personal financial interests of his 
spouse and minor children residing in his household. 
(d) For the purposes of this section the following words or 
phrases shall have the meaning indicated: 
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 (1) “proceeding” includes pretrial, trial, appellate 
review, or other stages of litigation; 
 (2) the degree of relationship is calculated according to 
the civil law system; 
 (3) “fiduciary” includes such relationships as executor, 
administrator, trustee, and guardian; 
 (4) “financial interest” means ownership of a legal or 
equitable interest, however small, or a relationship as 
director, adviser, or other active participant in the affairs of a 
party, except that: 
  (i) Ownership in a mutual or common investment 
fund that holds securities is not a “financial interest” in such 
securities unless the judge participates in the management of 
the fund; 
  (ii) An office in an educational, religious, 
charitable, fraternal, or civic organization is not a “financial 
interest” in securities held by the organization; 
  (iii) The proprietary interest of a policyholder in a 
mutual insurance company, of a depositor in a mutual 
savings association, or a similar proprietary interest, is a 
“financial interest” in the organization only if the outcome of 
the proceeding could substantially affect the value of the 
interest; 
  (iv) Ownership of government securities is a 
“financial interest” in the issuer only if the outcome of the 
proceeding could substantially affect the value of the 
securities. 
(e) No justice, judge, or magistrate judge shall accept from 
the parties to the proceeding a waiver of any ground for 
disqualification enumerated in subsection (b). Where the 
ground for disqualification arises only under subsection (a), 
waiver may be accepted provided it is preceded by a full 
disclosure on the record of the basis for disqualification. 
(f) Notwithstanding the preceding provisions of this section, 
if any justice, judge, magistrate judge, or bankruptcy judge to 
whom a matter has been assigned would be disqualified, after 
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substantial judicial time has been devoted to the matter, 
because of the appearance or discovery, after the matter was 
assigned to him or her, that he or she individually or as 
a fiduciary, or his or her spouse or minor child residing in his 
or her household, has a financial interest in a party (other 
than an interest that could be substantially affected by the 
outcome), disqualification is not required if the justice, judge, 
magistrate judge, bankruptcy judge, spouse or minor child, as 
the case may be, divests himself or herself of the interest that 
provides the grounds for the disqualification. 
 

4. 28 U.S.C. § 1332 - Diversity in citizenship; 

amount in controversy; costs provides in 

relevant part: 
 

(a)The district courts shall have original jurisdiction 

of all civil actions where the matter in controversy 

exceeds the sum or value of $75,000, exclusive of 

interest and costs, and is between— 

1. citizens of different States; 

2. citizens of a State and citizens or subjects of a 

foreign state, except that the district 

courts shall not have original jurisdiction 

under this subsection of an action between 

citizens of a State and citizens or subjects of a 

foreign state who are lawfully admitted for 

permanent residence in the United States and 

are domiciled in the same State; 

3. citizens of different States and in which 

citizens or subjects of a foreign state are 

additional parties; and 

4. a foreign state, defined in section 1603(a) of 

this title, as plaintiff and citizens of a State or 

of different States. 

(b)Except when express provision therefor is 

otherwise made in a statute of the United States, 
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where the plaintiff who files the case originally in 

the Federal courts is finally adjudged to be 

entitled to recover less than the sum or value of 

$75,000, computed without regard to any setoff or 

counterclaim to which the defendant may be 

adjudged to be entitled, and exclusive of interest 

and costs, the district court may deny costs to the 

plaintiff and, in addition, may impose costs on the 

plaintiff. 

 (c) For the purposes of this section and section 1441 

of this title— 

(1) a corporation shall be deemed to be a citizen of 

every State and foreign state by which it has been 

incorporated and of the State or foreign state 

where it has its principal place of business, except 

that in any direct action against the insurer of a 

policy or contract of liability insurance, whether 

incorporated or unincorporated, to which action 

the insured is not joined as a party-defendant, 

such insurer shall be deemed a citizen of— 

(A) every State and foreign state of which the 

insured is a citizen; 

(B) every State and foreign state by which the 

insurer has been incorporated; and 

(C) the State or foreign state where the insurer 

has its principal place of business;  

[* * *] 

(e) The word “States”, as used in this section, 

includes the Territories, the District of Columbia, 

and the Commonwealth of Puerto Rico. 
 

5. 28 U.S.C. § 1441- Removal of civil actions 

provides in relevant part: 
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(a)Generally.— 

Except as otherwise expressly provided by Act of 

Congress, any civil action brought in a State court of 

which the district courts of the United States have 

original jurisdiction, may be removed by the 

defendant or the defendants, to the district court of 

the United States for the district and division 

embracing the place where such action is pending. 

(b)Removal Based on Diversity of Citizenship.— 

(1) In determining whether a civil action is 

removable on the basis of the jurisdiction 

under section 1332(a) of this title, the 

citizenship of defendants sued under fictitious 

names shall be disregarded. 

(2) A civil action otherwise removable solely on 

the basis of the jurisdiction under section 

1332(a) of this title may not be removed if any 

of the parties in interest properly joined and 

served as defendants is a citizen of the State 

in which such action is brought. 

[* * *] 
 

(e) MULTIPARTY, MULTIFORUM JURISDICTION.— 

 (1) Notwithstanding the provisions of 

subsection (b) of this section, a defendant in a civil 

action in a State court may remove the action to the 

district court of the United States for the district and 

division embracing the place where the action is 

pending if— 

  (A) the action could have been brought in 

a United States district court under section 1369 of 

this title; or 

  (B) the defendant is a party to an action 

which is or could have been brought, in whole or in 

part, under section 1369 in a United Statesdistrict 

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=28-USC-80204913-1054448233&term_occur=3&term_src=title:28:part:IV:chapter:89:section:1441
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court and arises from the same accident as the action 

in State court, even if the action to be removed could 

not have been brought in a district court as an 

original matter. 

The removal of an action under this subsection shall 

be made in accordance with section 1446 of this title, 

except that a notice of removal may also be filed 

before trial of the action in State court within 30 

days after the date on which the defendant first 

becomes a party to an action under section 1369 in a 

United States district court that arises from the 

same accident as the action in State court, or at a 

later time with leave of the district court. 

 (2) Whenever an action is removed under this 

subsection and the district court to which it is 

removed or transferred under section 1407(j) [1] has 

made a liability determination requiring further 

proceedings as to damages, the district court shall 

remand the action to the State court from which it 

had been removed for the determination of damages, 

unless the court finds that, for the convenience of 

parties and witnesses and in the interest of justice, 

the action should be retained for the determination 

of damages. 

 (3) Any remand under paragraph (2) shall not 

be effective until 60 days after the district court has 

issued an order determining liability and has 

certified its intention to remand the removed action 

for the determination of damages. An appeal with 

respect to the liability determination of the district 

court may be taken during that 60-day period to the 

court of appeals with appellate jurisdiction over 

the district court. In the event a party files such an 

appeal, the remand shall not be effective until the 

appeal has been finally disposed of. Once the remand 

has become effective, the liability determination 
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shall not be subject to further review by appeal or 

otherwise. 

 (4) Any decision under this subsection 

concerning remand for the determination of damages 

shall not be reviewable by appeal or otherwise. 

 (5) An action removed under this subsection 

shall be deemed to be an action under section 1369 

and an action in which jurisdiction is based 

on section 1369 of this title for purposes of this 

section and sections 1407, 1697, and 1785 of this 

title. 

 (6) Nothing in this subsection shall restrict the 

authority of the district court to transfer or dismiss 

an action on the ground of inconvenient forum. 

[* * *] 
 

6. 28 U.S.C. § 1446 - Procedure for removal of 

civil actions provides in relevant part: 

 

(a)Generally.— 

A defendant or defendants desiring to remove any 

civil action from a State court shall file in the district 

court of the United States for the district and 

division within which such action is pending a notice 

of removal signed pursuant to Rule 11 of the Federal 

Rules of Civil Procedure and containing a short and 

plain statement of the grounds for removal, together 

with a copy of all process, pleadings, and orders 

served upon such defendant or defendants in such 

action. 

(b)Requirements; Generally.— 

(1) The notice of removal of a civil action or 

proceeding shall be filed within 30 days after the 

receipt by the defendant, through service or 

otherwise, of a copy of the initial pleading setting 
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forth the claim for relief upon which such action 

or proceeding is based, or within 30 days after 

the service of summons upon the defendant if 

such initial pleading has then been filed in court 

and is not required to be served on the 

defendant, whichever period is shorter. 

(2) 

(A) When a civil action is removed solely under 

section 1441(a), all defendants who have been 

properly joined and served must join in or 

consent to the removal of the action. 

(B) Each defendant shall have 30 days after 

receipt by or service on that defendant of the 

initial pleading or summons described in 

paragraph (1) to file the notice of removal. 

(C) If defendants are served at different times, 

and a later-served defendant files a notice of 

removal, any earlier-served defendant may 

consent to the removal even though that 

earlier-served defendant did not previously 

initiate or consent to removal. 

(3) Except as provided in subsection (c), if the 

case stated by the initial pleading is not 

removable, a notice of removal may be filed 

within thirty days after receipt by the defendant, 

through service or otherwise, of a copy of an 

amended pleading, motion, order or other paper 

from which it may first be ascertained that the 

case is one which is or has become removable. 

(c)Requirements; Removal Based on Diversity of 

Citizenship.— 

(1) A case may not be removed under subsection 

(b)(3) on the basis of jurisdiction conferred by 

section 1332 more than 1 year after 

commencement of the action, unless the district 
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court finds that the plaintiff has acted in bad 

faith in order to prevent a defendant from 

removing the action. 

(2) If removal of a civil action is sought on the 

basis of the jurisdiction conferred by section 

1332(a), the sum demanded in good faith in the 

initial pleading shall be deemed to be the amount 

in controversy, except that— 

(A) the notice of removal may assert the 

amount in controversy if the initial pleading 

seeks— 

(i) nonmonetary relief; or 

(ii) a money judgment, but the State 

practice either does not permit demand for 

a specific sum or permits recovery of 

damages in excess of the amount 

demanded; and 

(B) removal of the action is proper on the basis 

of an amount in controversy asserted under 

subparagraph (A) if the district court finds, by 

the preponderance of the evidence, that the 

amount in controversy exceeds the amount 

specified in section 1332(a). 

(3) 

(A) If the case stated by the initial pleading is 

not removable solely because the amount in 

controversy does not exceed the amount 

specified in section 1332(a), information 

relating to the amount in controversy in the 

record of the State proceeding, or in responses 

to discovery, shall be treated as an “other 

paper” under subsection (b)(3). 

(B) If the notice of removal is filed more than 1 

year after commencement of the action and 

the district court finds that the plaintiff 
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deliberately failed to disclose the actual 

amount in controversy to prevent removal, 

that finding shall be deemed bad faith under 

paragraph (1). 

(d)NOTICE TO ADVERSE PARTIES AND STATE COURT.— 

Promptly after the filing of such notice of removal of 

a civil action the defendant or defendants shall give 

written notice thereof to all adverse parties and shall 

file a copy of the notice with the clerk of such State 

court, which shall effect the removal and the State 

court shall proceed no further unless and until the 

case is remanded. 
[* * *] 
 

7. 28 U.S.C. § 1359 - Parties collusively joined 

or made provides in relevant part: 
 

A district court shall not have jurisdiction of a civil 

action in which any party, by assignment or 

otherwise, has been improperly or collusively made 

or joined to invoke the jurisdiction of such court. 
 

8. 28 U.S.C. § 1447 - Procedure after removal 

generally provides in relevant part: 

 

(c) A motion to remand the case on the basis of any 

defect other than lack of subject matter jurisdiction 

must be made within 30 days after the filing of the 

notice of removal under section 1446(a). If at any 

time before final judgment it appears that the 

district court lacks subject matter jurisdiction, the 

case shall be remanded. An order remanding the 

case may require payment of just costs and any 

actual expenses, including attorney fees, incurred as 

a result of the removal. A certified copy of the order 

of remand shall be mailed by the clerk to the clerk of 
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the State court. The State court may thereupon 

proceed with such case. 

[* * *] 
 

9. 28 U.S.C. § 1653 - Amendment of proceedings 

to show jurisdiction provides in relevant part: 

Defective allegations of jurisdiction may be amended, 

upon terms, in the trial or appellate courts. 
 

10. Wash. Rev.C. § 2.44.030 - Production of 

authority to act provides in relevant part:: 
 

The court, or a judge, may, on motion of either party, 

and on showing reasonable grounds therefor, require 

the attorney for the adverse party, or for any one of 

several adverse parties, to produce or prove the 

authority under which he appears, and until he does 

so, may stay all proceedings by him on behalf of the 

party for whom he assumes to appear. 
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